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CURRENT EVENTS. 





Car Trust Securities.—The annual meet- 
ings of the American Bar Association, be- 
sides other pleasant and useful results, furn- 
ishes the profession at large, with important 
and interesting information as to many of the 
current legal topics of the day. In the re- 
port of the last meeting of that body at Sara- 
toga Springs in August, 1885, we find, and 
have read with much interest, a paper by 
Frances Rawle, Esq., of Philadelphia, on the 
subject of Car Trust Securities. The law on 
the subjects of conditional sales, bailments, 
chattel mortgages, notice, liens, express, im- 
plied, and secret, and the rights of judgment 
creditors and subsequent purchasers, has ac- 
quired much additional importance during 
the present generation, by the increase of 
contracts in the nature of conditional sales, 
bailments, &c., made by railroad companies 
with Car Trust Associations. These latter 
bodies, usually joint-stock companies or mere 
partnerships, furnish railroad companies with 
rolling stock upon credit, either by condition- 
al sale, bailment for hire or otherwise. The 
construction of these contracts, the rights 
and duties of the parties to them, their effect 
upon third persons, creditors and subsequent 
purchasers, and others, and the relations of 
these creditor companies to the bondholders 
of the railroad companies the multitudinous 
receivers who manage so many railroads, are 
fast building up avast body of newlaw And 
yet it can hardly be said to be new law, it is 
more properly the application of old principles 
to the new conditions of business, evolved by 
the radical changes effected by the great in- 
crease of railroads, and the multiplication and 
development of business corporations. 

The subject is one of great interest and 
Mr. Rawle has treated it in his paper with 
marked ability, and great research, but as he 
justly remarks in the conclusion of his article. 
‘*The field which I have worked may be said 
to be nearly virgin soil, and nihil est simul in- 
ventum et perfectum.’’ 

The subject is an inviting one and well 
worthy of further investigation and discus- 
sion. 

Vol. 22.—No. 13. 





NOTES OF RECENT DECISIONS. 





ConstituTIONAL Law—Commerce—TAx ON 
Liquor DEALERS OF OTHER STATES—EFFECT 
OF SUBSEQUENT STATUTE TAaxING CITIZENS. 
—There are certain subjects upon which the 
Supreme Court of the United States have 
found it necessary to give the profession and 
the country, line upon line and precept upon 
precept, here a little, and there—a good deal. 
And among others, the precise construction 
to be given to the clause of the Constitution 
which confers upon Congress the power to 
regulate commerce among the several States 
has been repeatedly expounded. As late, 
however, as January 18, 1886, another expo- 
sition of the Constitution on that point was 
made in the case of Walling v. Michigan. In 
that case the facts were that the State of 
Michigan in 1875 enacted a law of which the 
following is the preamble, and sufficiently 
explains its object: ‘‘An act to impose a tax 
upon the business of selling spirituous and 
intoxicating, malt brewed and fermented li- 
quors in the State of Michigan, to be shipped 
from without this State.’’ At a later date 
(1879), and before the sale upon which the 
prosecution was based (1883), there was en- 
acted another statute imposing a tax upon all 
persons manufacturing, selling or keeping for 
sale, distilled or malt liquors. It is not con- 
tended that this act alters or affects the Act 
of 1875, on which the prosecution against 
Walling is based, except so far asit may have 
the effect of removing the discrimination 
against the citizens or products of other 
States, which would be produced by the Act 
of 1875 standing alone. The facts were that 
Walling, a travelling salesman from Chicago, 
sold a barrel of whisky to one Chapin in 
1883, and was prosecuted under the act of 
1875. No. 226. The case came in due course 
of procedure into the Supreme Court of the 
United States, and the opinion of that court 
was delivered by Bradley, J. (After stating 
the facts.) ‘The single question is, whether 
the statute of 1875 is repugnant to the Con- 
stitution of the United States. Taken by it- 
self, and without having reference to the Act 
of 1881, it is very difficult to find a plausible 
reason for holding, that it is not repugnant to 
the Constitution. It certainly does impose a 
tax or duty on persons who, not having their 
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principal place of business within the State, 
engage in the business of selling, or of solic- 
iting the sale of, certain described liquors, to 
be shipped into the State. If this is not a 
discriminating tax levelled against persons 
for selling goods brought into the State from 
other States or countries, it is difficult to con- 
ceive of a tax that would be discriminating. 
It is clearly within the decision of Welton v. 
Missouri,' where we held a law of the State 
of Missouri to be void which laid a peddler’s 
license tax upon persons going from place to 
place to sell patent and other medicines, 
goods, wares, or merchandise, not the growth, 
product, or manufacture of that State, and 
which did not lay a like tax upon the sale of 
similar articles, the growth, product, or man- 
ufacture of Missouri.? A discriminating tax 
imposed by a State operating to the disad- 
vantage of the products of other States, when 
introduced into the first-mentioned State is, 
in effect, a regulation in restraint of com- 
merce among the States, and as such is a 
usurpation of the power conferred by the 
Constitution upon the Congress of the United 
States. We have so often held that the 
power given to Congress to regulate com- 
merce with foreign nations, among the sever- 
al States, and with the Indian tribes, is ex- 
clusive in all matters which require, or only 
admit of, general and uniform rules, and es- 
pecially as regards any impediment or restric- 
tion upon such commerce, that we deem it 
necessary merely to refer to our previous de- 
cisions on the subject, the most important of 
which are collected in Brown v. Houston,’ 
and need not be cited here. We have also 
repeatedly held that so long as Congress 
does not pass any law to regulate commerce 
among the several States, it thereby indicates 
its will that such commerce shall be free and 
untrammelled; and that any regulation of 
the subject by the States, except in matters 
of local concern only, is repugnant to such 
freedom.’’* The court then says: ‘“The ques- 
tion then arises, whether the Act of 1879, as 


191 U. S., 275. 

2 The same principle is announced in Hinson v. Lott, 
8 Wall. 148; Ward v. Maryland, 12 Ib. 418; Guy v. Bal- 
timore, 100 U. 8. 488; County of Mobile v. Kimball, 102 
Ib. 691, 697; Webber v. Virginia, 103 Ib. 344. 

3114 U. S., 631. 

4 Welton v. Missouri, 91 U. S. 282; County of Mobile 
v. Kimball, supra; Brown v. Houston, 114 U. S. 631. 





amended by that of 1881, has removed the 
objection to the validity of the Actof 1875. 
We have carefully examined that act, and 
have come to the conclusion that it has not 
done so.’’ And the reason assigned by the 
court for this conclusion is, that the later law 
imposes a tax upona different class of per- 
sons from those taxed by the act of 1875, 
that the tax of 1881 is imposed upon Michi- 
gan manufacturers and dealers, while that of 
1875 is levied upon the agents of non-resi- 
dent manufacturers and dealers who are pre- 
sumably duly and fully taxed in their own 
States, and concludes that the law of 1881 
does not remedy the inequality produced by 
the discrimination in the Act of 1875. 

The court adds: ‘‘Another argument used 
by the Supreme Court of Michigan in favor 
of the validity of the tax is, that it is merely 
a tax on an occupation which, it is averred, 
the State has an undoubted right to impose, 
and reference is made to Brown v. Maryland.°® 
None of these cases, however, sustain the 
doctrine that an occupation can be taxed if 
the taxis so specialized as to operate asa 
discriminative burden against the introduc- 
tion and sale of the products of another State, 
or against the citizens of another State. We 
think that the act in question operates as a 
regulation of commerce among the States, in 
a matter within the exclusive power of Con- 
gress, and that it is, for this reason, repug- 
nant to the Constitution of the United States, 
and void. 





JURISDICTION. — [FEDERAL AND STATE. ]|— 
Haseas Corpus.]—In Case or Conriict 
FepERAL Crrcuit CourT WILL RESERVE QUES- 
TION FOR Decision oF U. S. SupREME Court. 
—The Federal Courts in California and Ore- 
gon have been in the habit of overruling or 
disregarding the decisions of the State courts, 
in cases arising under the writ of habeas cor- 
pus in a manner which has attracted the at- 
tention of the country. We are glad to note 
a decision in which one of these courts takes 
a more just view of its relations to the State 
courts, in cases where the validity of State 
laws or ordinances is questioned on grounds 


512 Wheat. 444; Nathan v. Louisiana, 8 How. 80; 
Pierce v. New Hampshire, 5 Ib. 593; Hinson v. Lott, 8 
Wall. 148; Machine Co. v. Gage, 100 U. S. 676. 
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arising under the constitution, laws, or trea- 
ties of the United gtates. In the case of Wo 
Lee,® on habeas corpus, the United States Cir- 
cuit Court for the District of California holds 
that the supreme court of tne State, and the 
United States circuit court have concurrent 
original jurisdiction on habeas corpus, to in- 
quire into the constitutionality and validity 
of a city ordinance alleged to have been 
passed in contravention of the fourteenth 
amendment to the constitution of the United 
States; but that the circuit court should not 
overrule the solemn judgment of the Supreme 
Court of the State upon this question where 
there is reasonable ground for doubt. In 
such cases the question should be referred to 
the Supreme Court of the United States for 
an authoritative decision of the doubtful 
point. On this ground the court declined to 
hold a city ordinance invalid, as being in con- 
travention of the fourteenth amendment to 
the constitution of the United States, which 
ordinance made it an offence ‘‘for any per- 
son or persons to establish, maintain, or car- 
ry on a laundry within the corporate limits 
of the city and county of San Francisco, 
without having first obtaimed the consent of 
the board of supervisors, except the same be 
located in a building constructed either of 
brick or stone.’’ In concluding the opinion 
of the court Mr. Circuit Judge Sawyer says: 
‘*This court has no appellate power over the 
courts of the State, and the writ of habeus 
corpus cannot be used to perform the func- 
tions of a writ of error.’ As to the question 
on habeas corpus there is only a concurrent 
jurisdiction with the State Supreme Court. 
The judgment of this court is no more bind- 
ing onthe State court, than is that of the 
State court, onthis court. It is only a ques- 
tion as to how the judgment of a court of the 
dignity of ths Supreme Court of California 
should be regarded and treated by an infer- 
ior court of the United States, on a question 
fairly open to doubt, until that doubt shall be 
resolved by a court whose decision is control- 
ling, and binding on both. Although the 
statute imposes upon us the duty, which we 
could not if we would, escape, of investigat- 
ing and deciding,all cases wherein a party al- 
leges himself to be imprisoned in violation of 


69 West Coast Repr., 81. 
7 Ex parte Reed, 100 U. S. 23. 





the constitution, laws, and treaties of the 
United States, even where held in pursuance’ 
of a judgment of a State court, yet we do not 
conceive it to be our duty to overrule the 
action of the Supreme Court of the State, 
unless it be upon the clearest, and most in- 
dubitable, grounds. And especially so, since 
the act of last winter has given an appeal by 
means of which the party can have any ques- 
tion of difference between the local State and 
United States courts, authoritatively deter- 
mined by a tribunal to the decisions of which 
all must yield obedience. Besides a writ of 
error lies to the State Supreme Court from 
the Supreme Court of the United States, and 
this is the regular mode appointed by law for 
a review by an appellate tribunal of the ques- 
tions involved. This isa case, under the cir- 
cumstances, peculiarly proper to be left to 
the final arbitrament of that tribunal. A 
conflict between the Supreme Court of the 
State, and the’ United States circuit court, in 
regard to a matter open to reasonble doubt,as 
this clearly is, over which they have concur- 
rent original jurisdiction, would be very un- 
desirable, and should be avoided when prac- 
ticable, and especially, so, where the party can 
have any error of either court corrected in 
the ordinary and regular course of judicial 
proceedings on writ of error or appeal. The 
prisoner will be remanded in deference to 
what appears to us to be the greater weight 
of judicial authority in this State, but if de- 
sired, an appeal will be at once allowed, and 
itis to be hoped that both parties and the 
United States Supreme Court, will co-operate 
to procure a speedy decision of a case that 
involves the interests—the all, we may say— 
of so largeja number of Chinese residents, 
who have been[for many years pursuing their 
peaceful, and useful avocations in the laun- 
dry business in San Francisco, without any 
serious injury to the city, or its citizens, but 
to the great convenience of many. Let the 
writ be discharged andthe petitioner re- 
manded.’’ 
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FORCIBLE ENTRY AND DETAINER AS 
A CIVIL ACTION. 





At common law the legal owner of lands 
and tenements who had the right of posses- 
sion could assert the same by a peaceable en- 
try, and being in possession could plead his 
ownership or right to the possession.! 

But where the first entry was lawful and an 
apparent right of possession was thereby ob- 
tained the owner was required to resort to an 
action at law.’ 

By the statute 5 Rich. IT St. 1 c. 8 it was 
provided ‘‘that none from henceforth make 
any entry into any lands and tenements but 
in case where entry is given by the law, and 
in such case not with strong hand, nor with a 
multitude of people, but only in a peaceable 
and easy manner; and if any man from 
henceforth do to the contrary, and thereof be 
duly convicted, he shall be punished by im- 
prisonment of his body, and thereof ransomed 
at the Kings will.’”’ By statute 8 Henry 6 
these provisions were extended to cases 
where the entry was peaceable, but the de- 
tainer forcible. In either case upon a com- 
plaint being made to a Justice of the Peace 
he was required to try the truth of the com- 
plaint by jury, and upon force found restore 
the possession to the party wrongfully dis- 
possessed.? 

To sustain an indictment the entry must 
- have been accompanied by a public breach of 
the peace.* Judge Cowen in Willard v. War- 
ren* quotes from Tomlinson’s Law Diction- 
ary, ‘‘a forcible entry is only such an entry 
as is made with a strong hand, with unusual 
‘weapons, an unusual number of servants or 
attendants, or with menace of life or limb; 
for an entry which only amounts in law toa 
trespass is not within the statutes etc’’ and 
it was held that there must be something of 
‘personal violence or a tendency to, or a 
threat of personal violence, unless the entry 
or detainer be riotous. In all cases there must 
be something beyond a mere trespass upon 
the property. It is said (page 265); ‘‘There 
must be at least such acts of violence, or 


1Taylorv. Cole, 3 Term. 295. 

2 3 Blacks. Comm. 175.-177. 

33 Id. 179. 

4 Rex. v. Nichols, 2 Kenyon 512, Can. v. Shattuck, 4 
Cush. 141. 

417 Wend. 257. 





such threats, menaces, signs or gestures, as 
may give ground to apprehend some injury 
or danger in standing in the defense of pos- 
session.’’ (Charge in Pennsylvania v. Robin- 
son, Addis 17). Hence in Willard v. War- 
ren supra where the defendant entered upon 
the farm of the plaintiff and took possession 
of the whole of the same, ‘‘except a log house 
in which she (the plaintiff) resided, the 
defendant turned her cattle into the high- 
way and forbade her to put them back; 
broke open a granary in the barn which 
was locked, and in which she had grain, 
and occupied it himself; and removed a 
framed corn house from where it stood 
and attached it to a log house on the 
premises other than the one occupied by the 
plaintiff and put a tenant on the farm, it was 
held that as the defendant had not been guil- 
ty of violence nor threats of violence in the acts 


‘complained of, they did not constitute forc- 


ible entry and detainer; and that the defen- 
dant was guilty of a mere trespass on the 
property. The opinion contains an elabor- 
ate review of the common law cases, and no 
doubt the decision under the common law is 
correct. See Yager v. Wilber 8 Ohio 398. Such 
a remedy however was of very little value,and 
has been superseded in many of the States 
by statutes which authorize summary pro- 
ceedings before a Justice of the Peace, as well 
against those who make unlawful and forcible 
entry into lands and tenements and detain the 
same, as against those, who, having a lawful 
and peaceable entry into lands and tene- 
ments, unlawfully and by force hold the same. 
This is extended in some of the States to in- 
clude lands sold under judicial process, and 
against occupiers of lands and tenements 
without color of title.6 The statutes of the 
several States differ in these provisions, and 
must be consulted in order to determine the 
authority of the Justice.’ 

Notice to Quit..—In those States where the 
statute requires the party intending to bring 
an action, to notify the adverse party to leave 
the premises, for the possession of which the 


6 Swans Treatise (10th. Ed.) 541, Price v. Olds 9 Kas. 
66. 


7 In Brown v. Burdick, 25 O. S. 260 it was held that 
the fact that the plaintiff in detainer in order to show 
his right to possession, had to prove his title as devisee 
by a certified copy of the will, constituted no objection 
to the jurisdiction of the justice. 
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action is about to be brought, the action can- 
not be maintained until after the expiration 


of the time fixed in the notice.* The notice 
should state who makes the demand for the 
possession of the premises and contain a 
particular description of the same.’ If how- 
ever the description given, though general, 
includes the premises in controversy and no 
objection is made on that ground it will be 
sufficient.” 

The Complaint.—Before the summons is 
issued the plaintiff must file a complaint in 
writing with the Justice which shall particu- 
larly describe the premises so entered upon 
or detained, and must set forth either an un- 
lawful and forcible entry and detention,or an 
unlawful and forcible detention after a peace- 
able or lawful entry on the described premi- 
ses." The complaint should show on its face 
that the case is within the statute; otherwise 
the authority of the Justice to proceed with 
the case would be doubtful.” But this rule 
so far as the statement of facts is concerned 
can apply only in those cases where there is 
an entire failure to comply with the statute. 
The justice is to determine in the first in- 
stance whether or not the complaint is suffi- 
cient, and his decision thereon although it 
may be erroneous is not void. Jurisdiction 
necessarily carries with it the power to deter- 
mine in the first instance the sufficiency of the 
pleadings and proceedings.* 


8 Nason v. Best,17 Kas. 408; Lentzey v. Herchlode, 20 
O S. 384; Hawley v. Robison, 14 Nebr. 435. In Lent- 
zey Vv. Herchelrode the notice was served on the 3lst. 
of May, the term expired on the 30th. of June and the 
action was brought July 2nd. The court held the no- 
tice sufficient. 

9 Nason v. Best, 17 Kas. 408 & cases cited; Grant y. 
Marshall, 12 Neb. 488. 

10 Grant v. Marshall, 12 Neb. 488. 

1 In some of the States to entitle the plaintiff to re- 
cover in this form of action there must be shown either 
the relation of landlord and tenant, or force either in 


the entry or inthe detention after a peaceable entry. - 


Dudley v. Lee, 39 Ill. 389; Steines v. Priddy, 28 Ill. 179; 
Young v. Smith, 28 Mo. 65; Andrae v. Heinritz, 19 id. 
810. A more liberal construction of the statute would 
no doubt be more conducive to the administration of 
justice. 

12 Blaco v. Haller, 9 Neb. 149; Sims vy. Humphrey, 4 
Den. 185. 

13 In Brown v. Burdick,25 O0.S.260, a complaint “that 
the said Charles W. Burdick has ever since the 1st. 
day of January 1870 unlawfully and forcibly detained 
and still doth detain from the undersigned possession” 
etc. of the premises was held sufficient to give a jus- 
tice of the peace jurisdiction of the case. Where a 
case proceeds to judgment without objection as to the 
sufficiency of the complaint permission should be given 





What Title Sufficient to Maintain the Action. 
—At commmon law no proof beyond mere 
possession was necessary.’ But under the 
statute 5 Rich. II. the prosecutor must aver 
a freehold, and under 21 Jac, 1 at least a 
leasehold.” In the absence of a statute to 
the contrary, the common law rule seems to 
prevail in this country as agamst one that 
forcibly enters, or forcibly holds over after 
the expiration of his lease and all that is re- 
quired is, that the plaintiff shall have been 
peacefully possessed.’ The questions thus 
presented in every case are: Ist., The actu- 
al peaceable possession by the plaintiff; and, 
2nd., an entry by force, stealth, or fraud—an 
unlawful entry—or an unlawful detainer by 
the defendant.” Where the relation of land- 
lord and tenant exists, the possession of the 
tenant for many purposes is that of the land- 
lord.’® While during the existence of the 
lease the right to the immediate possession of 
the property is in the tenant, still the landlord 
retains an interest in the estate, and the pos- 
session against all except his lessee.” Hence 
upon the termination of the tenancy his right 
to the entire possession becomes complete 
and that of the tenant ceases. 

Although the question of title cannot be 
tried in this proceeding, stillit is frequently 
necessary on the part of both the plaintiff and 
defendant to introduce deeds, or other evi- 


even in the appellate court, to amend it to conform to 
the proof. 

144 Bl. Com. 148, Jayne v. Price,5 Taut, 326; Peo- 
ple v. Van Nostrand, 9 Wend. 50. In the case last cited 
it is said ‘‘These new provisions bring back the stat- 
ute of forcible entry and detainer, among the most 
valuable of our remedial statutes, to the original intent 
and purpose for which the numerous English acts of 
Parliament which our old statute was substantially a 
copy, were passed, to wit: to prevent individuals from 
doing themselves right by force, andto protect per- 
sons in the peaceable occupation of lands from a forci- 
ble dispossession without the authority of law.” 

152 Wharton Cr. Law § 2042. 

16 Prewitt v. Burnett 46 Mo.372; Becer v. Cardwell 
33 id. 84; Dennison v. Smith 26 id. 487; Langworthy 
v. Myers 4 Iowa 18; Olinger v. Shepperd 12 Gratt. 462; 
Hale v. Wiggins 33 Conn. 101; Emsley v. Bennett 37 
Iowa 15. 

17 Emsley v. Bennett 37 Iowa 15; Price v. Old 9 Kas. 
66. 
18 Vandnyner v. Heffnier 45 Ind. 589. 

19 The landlord therefore may maintain an action for 
injury to the reversion, as for cutting and carrying 
away timber; Ward v. Andrews, 2 Chitty 636; and the 
landlord and tenant in some cases may both maintain 
actions for injuries committed, the tenant, for di- 
minution of profits, and the landlord for injury to the 
estate. George v. Fisk, 32 N. H. 32. 
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dence of title—as the copy and probate of a 
will, in order to show the right to the posses- 
sion.” A mere denial of the plaintiff’s title 
does not oust the Justice of jurisdiction and 
he should proceed with the trial until it ap- 
pears from the evidence that other questions 
than the mere right of possession are in- 
volved.” 

The action will not lie against a mortgagor 
in possession as he is not the tenant of the 
mortgagee; nor against the tenant of the 
mortgagor.” An action of forcible detainer 
cannot be maintained against a vendee in pos- 
sesion before he has received a deed, even 
where he is in default in making payments, 
for the reason that the relation of landlord 
and tenant does not exist between the vendor 
and vendee, and their rights can only be ad- 
judicated by a court of competent jurisdic- 
tion.” 

In conclusion the action of forcible entry 
and detainer when limited to the purposes for 
which it was intended, affords a speedy and 
efficient remedy for the ejectment of an in- 
truder or one holding possession wrongfully 
and without color of right; and liberal rules 
of procedure should be adopted by the courts 
and applied,in order that the rights of the re- 
spective parties may be protected and en- 
forced. 

SamuBL MAxwELL. 

Fremont, Nebraska. 


2 Brown v. Burdick, 25 O. 8. 260. 

21 Pettit v. Black, 13 Neb. 142; In McGarvey v. Puc- 
kett, 27 O. S. 669; and Justice v. Love,26 id. 376; it was 
held that where there was a condition of forfeiture in 
the lease in case of the sale of intoxicating liquors on 
the premises, that an action for forcible detainer 
would lie. The reasoning is not very satisfactory, and 
the authority of a justice to declare a forfeiture may 
well be doubted. Oakley v. Schomaker, 15 Wend. 228. 
Benjamin v. Benjamin, 5 N. Y. 383. 

22 Roach v. Cosine, 9 Wend. 227. In this case a loan 
was made by the defendant to the plaintiff and an ab- 
solute deed of a lot inthe city of New York made to 
secure the payment. After the debt became due sum- 
uary proceedings were instituted to oust the mort- 
gagor from the premises. The action was dismissed 
by the court. 

23 Way v. Raymond, 16 Vt. 371. 

24 McCombs v. Wallace, 66 N. C. 480; Sims v. Hum- 
phry,4 Denio,185; C. B. & Q. R. R. C. v. Skupa, 16 Neb. 
341; Hayes v. Connelly, 1 A. K. Marsh,393;-Nightingale 
v. Barnes, 2 N. W. Rep. 433, (marg. p. 767). 








PATENTABILITY OF MECHANICAL 
PROCESSES. 


The Revised Statutes of the United States! 
enumerate as subject of patents ‘‘any new 
and useful art, machine, manufacture or 
composition of matter or any new and useful 
improvement thereof.’’ ? 

An artis a method of attaining anend. A 
useful art, in the ordinary sense of the term, 
is a method of attaining a desirable end in 
an industry® Any new method of the latter 
class would be patentable either as an art or 
an improvement in an art, but for the fact 
that our statutes have withdrawn inventions 
of methods capable of being entirely em- 
bodied in particular forms of mechanism, 
from within the usual meaning of the word 
art, and classed them as machines.‘ 

In consequence of this classification no 
method capable of being fully embodied in, 
and patented as, a machine is an art within 
the patent law meaning of the word. The 
methods capable of being so embodied and 
patented are methods, not of gaining ultimate 
ends, but of making available transmitting or 
applying force by means of particular instru- 
ments or mechanical combinations.® 

Where an inventor discovers that a desir- 
able end may be attained by the application 
of force in a certain way or series of ways to 
a particular substance, his invention is too 
broad to be embodied in a machine and must 
therefore when considered in its entirety, be 
regarded as anart. Such an art may be 
purely mechanical, but is none the less pat- 
entable on that account, though the some- 
what ambiguous statement of the law on this 
point by Mr. Justice Grier in delivering the 


1§ 4886. . 

2 The American statutes have always referred to arts 
and machines as distinct. The language used in each 
of our Patent Actsis as follows; Act of 1790 §1 (1 
Stats. at Large 109). ‘‘Any useful art * * * engine, ma- 
chine or device or any improvement therein not before 
known or used.” Act of 1793 § 1(1 Stats. at Large 318), 
and Act of 1836, § 6 (5 Stats. at Large, 117): “Any new 
and useful art machine * * * or any new and useful 
improvement on any art or machine” ete. Act of 1870 § 
24 (16 Stats. at Large 198). Same as Revised Statutes. 

3 Encyclopedia Brittannica art. Art; Curtis’ sLaw of 
Pats. § 9. 

4R.S. U.S. § 4886; Curtis’s Law of Pats. § 20; The 
fact that methods of this class are made patentable as 
machines, instead of as arts makes no difference to in- 
ventors. If they were made patentable as methods the 
rights secured by a patent would be the same. 

5 Webster’s Dic. Art. Machine. 
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opinion of the Supreme Court of the United 
States in the celebrated case of Corning v. 
Burden® seems to have given rise to some 
doubts about the matter. Corning v. Bur- 
den’ was asuit for the infringment of a patent 
granted to Henry Burden for ‘‘a new and 
useful machine for rolling puddlers balls and 
other masses of iron in the manufacture of 
iron.”’ 

In the specifications of the patent, two 
forms of a machine are described, one ca- 
pable of converting puddler’s balls into 
blooms by compressing them between a re- 
volving cylinder and a curved segmental 
trough and the other by compressing them 
between vibrating or reciprocating curved 
surfaces. The summary of the specifications 
is so drawn as to leave it somewhat uncertain 
whether the inventor intended to claim as his 
invention a machine or the process of con- 
verting puddlers balls into blooms by means 
of any machine capable of applying the nec- 
essary pressure in the manner it is applied 
by the machinery he describes. 

The object in applying pressure to pud- 
dlers balls in converting them into blooms is 
to compress the iron and expel its fluid im- 
purities. The art of converting such balls 
into blooms by means of pressure, was old 
when Mr. Burden made his invention. The 
pressure had been applied by several differ- 
ent machines. Mr. Burden did not really, 
claim to have invented any new process of 
converting puddlers balls into blooms but 
only a new method of applying the requisite 
pressure by means of machinery of a partic- 
ular sort. The Circuit Court held however, 
that his letters patent secured to him the ex- 
clusive right to construct, use, and vend any 
machine adapted to convert puddlers balls 
into blooms in the manner in which it was 
done by his machine.* A verdict was ren- 


615 How. 252 (1853). 

715 How. 252. 

8 The court charged the jury that “the letters patent 
which have been given in evidence by the plaintiff are 
for a new process, mode or method of converting pud- 
dier’s balls into blooms by continuous pressure and 
rotation of the balls between converging surfaces, 
therby dispensing with the hammer, alligator jaws, 
and rollers, accompanied by manual labor, previously 
in use to accomplish the same purpose; and the said 
letters patent secured to the patentee the exclusive 
right to construct, use, and vend any machine adapted 
to accomplish the objects of his invention, as above 
specified, by the process, mode, or method above 
mentioned.” 





dered for the plaintiff and the defendant took 
the case to the Supreme Court. 


In delivering the opinion of the Supreme 
Court Mr. Justice Grier said:’ ‘‘A process 
eo nomine is not made the subject of a patent 
in our act of Congress. It is included under 
the general term useful art. An art may re- 
quire one or more processes or machines in 
order to produce a certain result or manufac- 
ture. The term machine includes every me- 
chanical device or combination of mechanical 
powers and devices to perform some function 
and produce a certain effect or result. But 
where the result or effect is produced by 
chemical action, by the operation or applica- 
tion of some element or power of- nature, or 
of one substance to another, such modes, 
methods or operations are called processes. 
A new process is usually the result of discov- 
ery; a machine of invention. The arts of 
tanning, dying, making water-proof cloth, 
vulcanizing India rubber, smelting ores, and 
numerous others, are usually carried on by 
processes, as distinguished from machines. 
One may discover a new and useful improve- 
ment in the process of tanning, dying etc., 
irrespective of any particular form of ma- 
chinery or mechanical device. And another 
may invent a labor-saving machine, by which 
this operation or process may be performed 
and each may be entitled to his patent. As 
for instance, A. has discovered that by ex- 
posing India rubber to a certain degree of 
heat, in mixture or connection with certain 
metallic salts, he can produce a valuable pro- 
duct or manufacture; he is entitled to a pat- 
ent for his discovery, as a process or im- 
provement in the art, irrespective of the ma- 
chine or mechanical device. B,. on the eon- 
trary, may invent a new furnace or stove, or 
steam apparatus, by which this process may 
be carried on with much saving of labor, and 
expense of fuel; and he will be entitled toa 
patent for his machine, as an improvement in 
the art, yet A. could not have a patent for a 
machine, or B. for a process ; but each would 
have a patent for the means or method of 
producing a certain result or effect, and not 
for the result or effect produced. It is for 
the discovery or invention of some practical 


915 How. 267 et seq. 


10 The word “process is ordinarily used instead of 
“ont? ‘ 
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method or means of producing a beneficial 
result or effect, that a patent is granted and 
not for the result or effect itself. It is when 
the term process is used to represent the 
means or method of producing a result, that 
it is patentable, and it will include all 
methods or means which are not effected by 
mechanism or mechanical combinations. 

But the term process is often used ina 
more vague sense in which it cannot be the 
’ subject of a patent. Thus we say that a 
board is undergoing the process of being 
planed, grain of being ground, iron of being 
hammered, or rolled. Here the term is used 
subjectively or passively as applied to the 
material operated on, and not to the method 
or mode of producing that operation, which 
is by mechanical means, or the use of a ma- 
chine as distiguished from a process. In this 
use of the term it represents the function of 
a machine, or the effect produced by it on 
the material subjected to the action of the 
machine. But it is well settled that a man 
cannot have a patent for the function or abs- 
tract effect of a machine, but only for the 
machine which producesit. * * * * * 

The patent of Burden alleges no discovery 
of anew process, but only that he has in- 
vented a machine, and therefore, correctly 
states the nature of his invention. * * It 
is true that the patentee, after describing his 
machine has set forth his claim in rather am- 
biguous and equivocal terms, which might be 
construed to mean either a process or ma- 
chine. In such case the construction should 
be that, which is most favorable to the paten- 
tee, ‘ut res magis valeat quam pereat.? * * 
His claim cannot change or nullify his pre- 
vious specifications with safety to his patent. 
He cannot describe a machine which will per- 
form a certain function and then claim the 
function itself, and all other machines that 
may be invented to perform the same func- 
tion. And it was held therefore that Mr. 
Burden’s patent was not for a process but for 
a machine, and only covered the devices de- 
scribed. 

Mr. Curtis expresses the opinion in his 
great work on patents," that Justice Grier 
meant by the language above quoted, that no 
process wholly carried in by machinery is 
patentable as an art, and contends that such 


Ul Curtis’s Law of Pats, § 14 A. N. I. 





a statement of the law is incorrect. Doubt- 
less it would be, but we submit that there is 
no good reason for believing that Justice 
Grier meant to go any farther, than the case 
before the court required him to. His whole 
argument is evidently intended to establish 
the simple and incontrovertible principle,that 
where a man invents a machine capable of 
performing a certain function, he cannot de- 
scribe his machine ‘‘and then claim the func- 
tion itself and all other machines that may 
be invented to perform the same function,’’ 
but must confine his claim to what he has in- 
vented. And where the learned Justice says ; 
“It is when the term process is used to rep- 
resent the means or method of producing a 
result that it is patentable, and will include 
all methods or means which are not effected 
by mechanism or mechanical combination’’ 
he evidently meant by methods ‘‘effected by 
mechanism or mechanical combinations’ 
methods capable of being wholly embodied 
in some form of mechanism or mechanical 
combination like the one under consideration 
in the case before him. In construing the 
language of an opinion the facts to which it 
is intended to apply should always be kept in 
view.” 

Mr. Walker in his late work in patents 
seems to have understood Corning v. Burden 
just as Mr. Curtis did, but unlike Mr. Curtis, 
he considers the doctrine wnich he under- 
stands to have been enunciated in that case, 
correct. After stating that in the patent law 
the word ‘‘art’’ only covers ‘‘a certain lim- 
ited meanihg of, the word process’’ ® and 
citing Corning v. Burden and a number of 
other cases he says; ‘‘In pursuance of the 
rule established in Corning v. Burden and 
followed in the several later cases explained 
in the last section, the word process ‘will 
not hereafter in this book be used in its gen- 
eric sense of an operation performed by rule 
to produce a result, but it will be used only 
in its narrower patent law meaning, of an op- 
eration performed by rule to produce a result 
by means not solely mechanical.’’ It is pre- 
sumed that Mr. Walker uses the word ‘‘me- 


2 Light is thrown upon the meaning of; the learned 
justice by Burr v. Duryee, 1 Wall. 568 e¢ seq. (1863), in 
which he expressed the opinion that a mechanical pro- 
cess which he referred to was patentable. 

13 Walker on Pats. § 3. 

14 Walker on Pats. § 6. 
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chanical’ in its ordinary sense. If so he is 
certainly not borne out by the cases. In ad- 
dition to Corning v. Burden which has been 
sufficiently discussed, he cites in support of 
his definition of art, Mackay v. Jackman; ” 
Goss v. Cameron;* New v. Warren;" 
Barinard v. Cramme; * and Hatch v. Moffit.” 
In Mac Kay v. Jackman” the process patent 
sued on was not considered invalid because 
the process it described was mechanical, but 
for the very excellent reason that a machine 
covered by another patent embodied the pat- 
entee’s whole invention. In Goss v. Came- 
ron! it was simply held that there had been 
no infringment. In New v. Warren; ” Brai- 
nard v. Cramme™ and Hatch v. Moffitt * re- 
issued patents,containing process claims were 
sued on, and the processes were alleged to 
have been infringed. The original patent 
had in each case, been for a machine alone. 
In Hatchev. Moffitt, the court held that the 
reissue had been unduly broadened by the 
addition of the process claim, and as to that 
claim, was therefore void. 

In Brainard vy. Cramme no opinion as to the 
patentability of mechanical processes was ex- 
pressed. In New v. Warren the original 
patent was for a machine for holding liquid 
asphalt, retaining it in a liquid state and 
transporting it from place to place. In the 
Teissue a process claim was inserted. This 
new claim was held void by Wheeler, J. be 
cause it made the reissue broader than the 
original patent. After so holding he pro- 
ceeded as follows; ‘‘Further this process is 
the mere operation of the machine for hold- 
ing liquid asphalt, retaining it in a liquid con- 
dition and transporting it as described in the 
original patent. It is not a chemical process 
nor any other for transforming the subject of 
it into a different state. For this mere oper- 
ation of the machine, it does not seem that 
there can be a patent in addition to a patent 
for the machine.’’ By which, it is presumed 
thatthe learned judge meant nothing more 


15 12 Fed. Rep. 615 (1882). 
16 14 Fed. Rep. 576 (1882). 
17 22 O..G. 587 (1882). 

18 12 Fed. Rep. 621 (1882). 
1915 Fed. Rep. 252 (1883). 
2 12 Fed. Rep. 615 (1882). 
2114 Fed. Rep. 576 (1882). 
22 22 O. G. 587 (1882). 

23 12 Fed. Rep. 621 (1882). 
2415 Fed. Rep. 252 (1883). 





than that the patentee had invented nothing 
but a machine, and was not entitled to claim 
its function. None of these cases support 
the doctrine that mechanical processes are 
not patentable, and there are a number of 
cases in which patents for such processes 
have been upheld. In order to be patentable 
however, the process must be new, and show 
the invention of something more than a ma- 
chine. Where the only novelty consists in the 
use of a particular machine, as distinguished 
from others capable of performing the same 
function it is insufficient.* 

A machine may be new and the mechanical 
process in which it is used old, inthat case 
the former is patentable and the latter not. 
The machinery used may be old, and the art 
new, in that event the latter only is patenta- 
ble. Both may be new or both old in the 
former case both are patentable in the latter 
neither.* 

The case of a new machine in an old art 
may be illustrated by Corning v. Burden.” 

The doctrine that there may be a new me- 
chanical art or process involving the use of 
none but old machinery, is supported by 
Tilghman v. Morse * and Russel v. Cowley.” 

In Tilghman vy. Morse, the patent involved 
was for the purely mechanical process of 
cutting and engraving stone, metal, glass etc. 
or by means of a stream of sand or grains of 
quartz or other suitable material artificially 
driven as projectiles against the material to be 
acted upon by any suitable means of propul- 
sion, and Blatchford J. held it valid. 

In Russell v. Cowley a patent fora me- 
chanical process was upheld by the English 
Court of Exchequer Chamber. The patent 
hau been granted to a Mr. Whitehouse for an 
improved method of manufacturing iron 
tubes for gas and other purposes. Before 
Mr. Whitehouse made his invention gas-pipes 
had been made in two ways, first by boring 
in a lathe out of asolid piece, second by 


Contra, Lewis v. Davis, Webster’s Pat. Cas. (Eng.) 
488, (1829). 

2% The form of this statement of the law but not its 
substance, is copied from opinion of Mr. Justice 
Swayne in Rubber Co. v. Goodyar, 9 Wall. 788. 

2715 How. 252. 

2% 9 Blatchf. 421 (1872). 

221 Webster’s Pat. Cas. (Eng.) 459 (1834). See also 
Pollion v. Schmidt, 6 Blatchf. 229 (1869); and dictum 
ex parte Hicks 16 O. G. 546 (1879); Cochrane v. Dec- 
ner, 94 U. S. 780 (1876); another case bearing upon the 
subject, will be examined farther on. 
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turning up the edges of a flat plate, so as to 
make them lap over and form a tube, then 
heating the iron to a welding heat, and fin- 
ally inserting a metallic rod in the tube for the 
purpose of preserving its circular form and 
welding the edges together by means of ham- 
mers. The method adopted by Mr. White- 
house differs from the latter in three partic- 
ulars. Instead of bending the edges of the 
plate so that they will overlap, they are bent 
so that they will abut on each other; the rod 
or mandrel is dispensed with; and after the 
iron is heated,the weld is made by passing the 
tube through dies having a conical hole capa- 
ble of admitting a larger tube on one side 
than on the other and in that way compress- 
ing the abutting edges together, instead of 
forming the weld by means of mandrel and 
hammers. The machinery used was old and 
no new property of iron was discovered, but 
the process was new and was a patentable 
art because it required invention to apply 
the old machinery to the new use.* 

Upon the proposition that a mechanical art 
and a machine used therein, may both be pat- 
entable we have a decision of the Supreme 
Court of the United States; viz; Cochrane v. 
Deener.** A number of patents were sued 
on in that case. Allof them related to an 
improved method of bolting flour; one being 
for the general process, and the others for im- 
provements in the different parts of the 
machinery used in carrying the process on. 
The process ‘‘consists in passing the ground 
meal through a series of bolting reels,clothed 
with cloth of progessively finer meshes, which 
pass the superfine flour,and retard the escape 
of the finer and lighter impurities; and at the 
same time subjecting the meal to blasts or 
currents of air introduced by hollow perfor- 
ated shafts furnished with pipes so disposed 
that the force of the blast may act close to 
the surface of the bolting-cloth ; the bolting 
chest having an opening at the top for the es- 
cape of the air, and of the finer and lighter 
particles therewith, through a chamber where 
the particles are arrested, whilst the floor and 


8 It may perhaps be urged that inasmuch as heating 
the iron to a welding heat is one step in this process, 
it is not solely mechanical, but the invention was in 
reality a new method of forming the weld in making 
iron pipes after heating. Where a weld is to be 
formed in any manner the heating is taken for granted. 

94 U. S. 780 (1876). 





sides of each compartment of the chest are 
made close, so as to prevent the escape of 
the air in any other direction than through 
the said opening. By this means the super- 
fine flour is separated, and the fine and light 
specks andimpurities which ordinarily adhere 
to the middlings, and degrade the flour pro- 
duced therefrom are got rid of.’’ 


The process patent, and the machine pat- 
ents infringed were all upheld. 

In delivering the opinion of the court Mr. 
Justice Bradley stated the law as follows; 
‘*That a process may be patentable, irrespec- 
tive of the particular form of the instrumen- 
talities used, cannot be disputed. If one 
step of a process be that a certain substance 
is to be reduced to a powder,it may not be at 
all material what instrument or machinery is 
used to effect that object, whether a hammer, 
a pestle and mortar, or a mill. Either may 
be pointed out; but if the patent is not con- 
fined to that particular tool or machine, the 
use of the others would be an infringement, 
the general process being the same. A pro- 
cess is a mode of treatment of certain mater- 
ial to produce a given result. It is an act, 
or series of acts, performed upon the sub- 
ject matter to be transformed and reduced to 
a different state” or thing. If new and use- 
ful, it is just as patentable as a piece of ma- 
chinery. In the language of the patent law 
itis an art. The machinery pointed out as 
suitable to perform the process may or may 
not be new or patentable; whilst the process 
itself may be altogether new, and produce an 
entirely new result. The process requires 
that certain things should be done with cer- 
tains substances in a certain order; but the 
tools to be used in doing this may be of sec- 
ondary importance.’’ 

To the above statement of the law, it may 
be added,that in order that a mechanical pro- 
cess and a machine for use therein may both 
be patentable they must involve distinct in- 
ventions; the former the discovery of a 
method of attaining an end by applying force 
to aparticular substance in a certain way, 
and the latter the invention of an instrumént 
or mechanical combination by means of which 


82 “State” is a generie term synonymous with condi- 
tion, (Webster’s Dic. Art. State) and was probably 
intended by the learned judge to be understood as in- 
cluding appearance and form within its meaning. See 
Tilghman v. Morse, 9 Blatchf. 421. 
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the necessary force may be applied. Insuch 
cases the artis never the art of using the ma- 
chine but an art in which it may be used. 

St. Louis, Mo. BenJAMIN F. REx. 








GIFTS CAUSA MORTIS. 





GANO v. FISK. 





Supreme Court of Ohio, Nov. 3, 1885. 

Gifts causa mortis are not favored, because they 
contravene of the statute of wills and the statute of 
descent and distribution; and upon the facts of this 
case it is held that there was not sufficient evidence to 
sustain such a gift. 


Error to the District Court of Morrow County. 
Reversed. 

Samuel Gano died intestate June 11, 1880. His 
property consisted, in all, of one hundred and 
forty-one acres of land in Morrow County, a few 
hundred dollars worth of live stock and farming 
implements, etc., and about $7,000 in promissory 
notes. There were thirty-eight notes of various 
amounts, from $5 to $750 and interest, and bear- 
ing divers dates from August 7, 1867, to April 28, 
1880, as set forth. 

He left surviving him, his widow, Elizabeth A. 
Gano, the plaintiff in error; Chloe J. Fisk, who 
intermarried with I. J. Fisk, the administrator; 
Caroline O. Pearson, who intermarried with B. J. 
Pearson; and Sarah A. Coomer, who intermarried 
with C. D. Coomer, children of his first wife; and 
Frank W. Gano by his second wife and present 
widow. 

On June 14, 1880, I. J. Fisk was appointed ad- 
ministrator of decedent’s estate, and entered upon 
the discharge of his trust. Appraisers were ap- 
pointed, and on July 9, 1880, the personal prop- 
erty of the deceased, including the notes, was 
duly appraised as assets of his estate. The ad- 
ministrator collected a large part of the notes. On 
November 23, 1881, the children of the first wife 
filed a petition in the court of common pleas of 
Morrow County, against I. J. Fisk, as adminis- 
trator of Samuel Gano, Elizabeth A. Gano, the 
widow, and Frank W. Gano, setting up ownership 
in themselves and Frank W. Gano to all the pro- 
missory notes; and they asked that on the final 
hearing of the cause, I. J. Fisk be by the court 
ordered to deliver up to the plaintiffs and Frank 
W. Gano all the notes and claims that remain un- 
collected, and also to deliver in like manner all 
the moneys that have been by him collected on the 
same, and that the notes and claims, with the 
money collected on the same, may be adjudged 
by the court to be the money and property of the 
plaintiffs and Frank W. Gano, or that they may 
have judgment for the same and for such other 
further and different relief as is equitable in the 
premises. 





To the petition, the administrator answered: 
‘That he cannot deny the statements and allega- 
tions in the plaintiff’s petition,’ ‘“‘that he has col- 
lected a portion of the claims and now holds the 
same, and those claims that are uncollected are 
also in his hands; that he is ready and willing to 
pay the moneys so collected, and to deliver the 
claims as the court shall direct, and he asks that 
the court make such order and judgment and de- 
cree in this action as will fully protect him.” 

Frank W. Gano did not answer. 

Elizabeth A. Gano denied that the possession or 
the ownership of the promissory notes, at the 
death of Samuel Gano and prior thereto, was in 
the heirs; and she averred that they were assets 
of the estate to be administered upon. 

On trialin the court of common pleas, there was 
a finding and decree in favor of Elizabeth A. Gano. 
A motion for a new trial was overruled, and a bill 
of exceptions taken. Plaintiffs also gave notice 
of their intention to appeal the case to the Dis- 
trict Court, and the appeal was perfected. 

At the trial in the District Court in July, 1883, 
on request, the court found the facts to be as fol- 
lows: 

‘1, We find that Samuel Gano died intestate 
June 11, 1880, leaving surviving him, his wife, 
Elizabeth Gano and Chloe J. Fisk. who intermar- 
ried with I. J. Fisk; Caroline O. Pearson, who in- 
termarried with B. J. Pearson, and Sarah A. 
Coomer, children of his first wife, and Frank W. 
Gano, the child of his second wife, defendant in 
this case, his heirs at law and legal representa- 
tives. 

‘2, That his property consisted of one hundred 
and forty-one acres of land in said county, and 
his stock, consisting of horses, cattle and sheep. 
amounting in value to a few hundred dollars, and 
about seven thousand dollars in promissory notes, 
the property in dispute, and of the value of seven 
thousand dollars. 

‘3. That before his last sickness he had ex- 
pressed a desire that his children aforesaid should 
have his notes and that his son Frank should have 
his farm. 

**4, That on the day before his death he said he 
could not get well. and called the attention of his 
daughter, Mrs. Fisk, to the notes. He said they 
were in the cabinet; that he wanted her to take 
them and divide them among the children. 

“5. That on the morning of the day of his death 
in the presence of I. J. Fisk, Mrs. Fisk and Caro- 
line Pearson, he called Mrs. Fisk and said to her: 
‘My notes are in a little box on the bureau there; 
I want you to take them aud divide them equally 
among you children.’ That the key to the box is 
in a little drawer, and to go and get the key. That 
she did go and get the key, and tried it in the 
box, and that it was the key belonging to the box. 
That she gave the key to her husband, I. J. Fisk, 
to take care of for him, for fear she might lose it. 
That Gano died the same evening about 5 o’clock, 
of the same illness. That after her father’s death 
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Mrs. Fisk took the box containing the notes home 
with her. That she never did divide the notes be- 
fore or after her father’s death. That on June 14, 
1880, I. J. Fisk was appointed administrator of 
the estate of said deceased. That at the same 
time appraisers were appointed, who, after being 
qualified, on July 9, 1880, onthe premises of said 
deceased, inventoried and appraised the personal 
property of said decedent, including said notes. 
That the box containing said notes was brought 
back by Mrs. Fisk, and by the administrator turned 
over to the appraisers as assets of said decedent 
to be inventoried and appraised as part of his es- 
tate; that Mrs. Fisk and the other heirs at law of 
said decedent never relinquished their claim upon 
said notes, claiming the notes as a gift from their 
father.” 

And thereupon the court said: 

‘‘We find and declare the law to be upon the 
findings of fact aforesaid : 

1], That there was a delivery of the promissory 
notes in question by the donor during his life- 
time, in apprehension of death from his then pres- 
ent illness, and that such delivery constitutes a 
good gift, causa mortis, subject only to the donor’s 
implied power of revocation during life. 


“2, That the delivery by the donor of the key 
the box containing the notes to his daughter, with 
instructions to take them and divide equally with 
herself and his other children, and trying the key 
to the lock on the box by her is taking possession 
of the property for the purposes named, and that 
it is not essential to the validity of the gift that 
such division be made during the donor’s life.” 

A motion for a new trial was overruled, and the 
court ordered the administrator to deliver the 
promissory notes to Chloe J. Fisk, Caroline O. 
Pearson, Sarah A. Coomer and Frank W. Gano, 
in equal proportions, and also that he pay to them 
in equal proportions, all the moneys he had col- 
lected upon the notes. 

To all which Elizabeth A. Gano, exeepted, and 
she now seeks a reversal of that judgment and 
decree.” 

8. C. Kingmanand Thomas E. Duncan, for plain- 
tiff in error; Andrews and Allison and James Olds, 
for defendants in error. 

FOLLETT, J., delivered the opinion of the court: 

These promissory notes are claimed as gifts causa 
mortis. The principles and laws that govern the 
rights of ownership and control of property are fun- 
mental to man’s enjoyment and civilization. The 
rules and laws for the transfer or transmission of 
such rights are carefully guarded and should be 
strictly enforced. Gifts causa mortis are not favor- 
ed, and such gifts must be clearly proved. The 
civil law sought to prevent fraud in such gifts, and 
required their execution in the presence of five 
witnesses, to render them valid. Great strictness 
and clear proof to establish such gifts have been 
required by the English courts, and litigation as 
to them has been extensive and hostile. Sucha 
gift can be upheld only where the intention of the 





donor is definite and certain, and such intent is 
expressed as to a proper matter of such gift is ex- 
ecuted. Whatever property Samuel Gano had at 
his death, could be disposed of only by his will or 
by the law. Needles, Exr. v. Needles, 7 Ohio St., 
433; Crane v. Doty, 1 Ohio St., 283. This court 
held, in Phipps v. Hope, 16 Ohio St., 586, that: 
‘Directions by an owner in respect toa disposi- 
tion of his property, to take effect after his death, 
and different from such as the law would prescribe 
in case of intestacy, are of no validity unless made 
through the medium of a last will and testament.’’ 
Directions alone are not sufficient. A gift causa 
mortis, has the nature of a legacy. It is a gift in 
prospect of death, and it may be revoked before 
death ; it is not complete during the donor’s life, 
but takes effect only upon his death. Such a gift 
is liable to the debts of the donor. Such is the 
holding of both English and American courts. 
In Lawson v. Lawson, 1 P. Wms. 441, a husband 
upon his death-bed gave to his wife a purse of 
one hundred guineas and bid her apply it to her 
own use, and the court held: ‘This is a donatio 
causa mortis and a good legacy to the wife, and 
shall not go to the executors or administrators of 
the husband if there is sufficient to pay his debts,”’ 
But we need not cite other decisions, as the §§ 8 
and 9 Vict., ch. 76, declare, that such a gift isa 
legacy within the meaning of the Actsin England 
and Ireland which impose duties on legacies. “A 
donatio causa mortis is of the nature of a legacy.”’ 
Jones v. Brown, 34 N. H. 439. “Gifts causa mor- 
tis are of a mixed nature, resembling gifts inter 
vivos, in the essential requisite of delivery, 
and resembling legacies in being subject to 
the debts of the deceased, and in being am- 
bulatory or revocable, and contingent on 
death.”” Bloomer v. Bloomer, 2 Brad. N. Y., 
340. See, also, Rhodes v. Childs, 64 Pa. St., 18; 
Rop. Leg., 2, 3; Redf. Wills, § 42, and cases cited. 

Look at the facts in this case as found by the 
court. Decedent left a widow, three girls who 
were children of a first wife, and a boy, the son 
of his widow. These promissory notes constituted 
the larger part of his estate. Before his last sick- 
ness, he had expressed a desire that his son, 
Frank, should have his farm, and that “his chil- 
dren aforesaid” should have the notes. Do the 
words, ‘‘his children aforesaid,’’ include only the 
‘children of his first wife,’’ or do they include his 
son Frank? Give the words either meaning, and 
his expressed desire was not carried out and is not 
asked to be carried out. At his death-bed, though 
boarding with his son Frank, there were present 
only two of his children, the married daughters 
of his first wife, and I. J. Fisk, the husband of one 
of these children; and on the morning of the day 
he died, in the presence of this husband and 
Caroline Pearson, her sister, he called Mrs. Fisk 
and said to her, ‘“‘My notes are in alittle box on 
the bureau there; I want you to take them and 
divide them equally among you children.’’ There 
was but one person present who is not a benefi- 














Vou. 22.] 


THE CENTRAL LAW JOURNAL. 


301 








ciary of this claimed gift, and he is the husband 
of the chief actor, who got the key and tried it in 
the box and ‘‘for fear she might lose it,’’ gave the 
key to this husband. It does not appear thata 
word was said to the other daughter, or that he 
told her to take anything. We will not stop to 
consider whether this husband should testify in 
such a case, or what effect should be given to his 
statements. The father died the same evening, 
on Friday, and was buried the next day, on Sat- 
urday. ‘‘After her father’s death Mrs. Fisk took 
the box containing the notes home with her.” 
What else was in the box we do not know. The 
notes were never divided. On the next Monday 
I. S. Fisk was appointed administrator and took 
these notes and they were appraised as part of the 
estate, and have ever been so held. 


The validity of each gift causa mortis depends 
upon the facts of each case. “The gift of the 
maker’s own note is the delivery of a promise only, 
and not of the thing promised; and upon the 
death of the maker, leaving the promise un- 
fulfilled, the gift fails.’ Starr v. Starr’s Exr. 
9 Ohio St. 74. ‘The drawer of a check delivered 
it to the payee, intending thereby to give to the 
payee the fund on which the check was drawn, 
held: that until the check was either paid or ac- 
cepted, the gift was incomplete, and that in the 
absence of such payment or acceptance, the 
death of the drawer operated, as against the 
payee, as a revocation of the check.’’ Simmons 
v. Saving Soc.,31 Ohio St., 457. In each above 
case there was something more to be done, either 
by the donor or by the donee, before the gift 
caquld be enforced. ‘To constitute a valid gift, 
the transfer must be consumated, and not remain 
incomplete, or rest in mere intention; and this is 
80, whether the gift is by delivery only, or by the 
creation of a trust in athird person or in the 
donor; enough must be done to pass the title.” 
Martin v. Funk, 75 N. Y., 134. 


The words fouud by the court to constitute the 
gift of the notes were : ‘‘I want you to take them and 
divide them equally among you children.”’ Sup- 
pose he thus intended the four children, what was 
Mrs. Fisk to do? Was she to collect the money 
due on the notes, and then divide the proceeds 
equally amongthem? If so, the gift was not com- 
plete and no title passed, His death revoked the 
gift. Or was Mrs. Fisk to divide the notes into 
four equal amounts in value, and thus deliver to 
each child a definite parcel of these thirty-eight 
notes? This was never done, and these notes it 
seems could not beso divided. So there never 
was a separation of the notes made so as to vest 
in each donee an ownership in particular notes. 
But had the notes been so, that they could be 
equally divided, how could the doubtful or worth- 
less notes be disposed of? Who would take them? 
Or should she disregard them? Gano did not 
hand the notes to Mrs. Fisk and say: I give these 
notes to you four children; neither did he say: I 
give these notes to you children equally one-fourth 





part toeach. Something more must be done to 
complete the gift. But the delivery must be as 
perfect and complete as the nature of the thing 
given will admit of. Pars. Cont., *326, and cases 
cited; 3, Wait, Act. & Def., 505, ‘To establish a 
gift causa mortis, the common law requires clear 
and unmistakable proof, not only of an intention 
to give, but of an actual gift perfected by as com- 
plete a delivery as the nature of the property will 
admit of.”’ Hatch v. Atkinson, 56 Me., 324. See, 
also, 3 Red. Wills, 348. The facts found by the 
District Court show there was no delivery of the 
alleged gifts; and the court erred in holding, up- 
on such finding of facts, that there was such a de- 
livery of the promissory notes*as constitutes a 
good gift causa mortis. 

We need not examine how far the courts will 
protect a widow from an intended fraud upon her 
rights as such widow, neither to what extenta 
father may disinherit his children by gifts made 
during the last few hours or days of his life. 
Our laws, relating to written and nuncupative 
wills, and our laws of descent should not be de- 
feated by such gifts, unless ina very clear case. 
“Cases of donations causa mortis, are exceptions 
not to be extended by way of analogy.’’ Headley 
v. Kirby, 18 Pa. St., 326; 1 Am. L. Reg., 25. This 
attempt to make a will for the father, and to dis- 
pose of his property, ‘different from such as the 
law would prescribe in case of intestacy,”’ is ‘‘of 
no validity.” 

Judgment reversed and cause remanded. 


NorTe.—Gifts causa mortis differ from those inter 
vivos in that they are made in prospect of death. They 
may be revoked in four ways. By the express revoca- 
tion of the gift by the donor before his death.!1 By the 
death of the donee prior to that of the donor.? By the 
recovery of the donor.’ By the debts of the donor ex- 
ceeding his assets.4 

The subject of gifts causa mortis is an old one, men- 
tion having been made of them so early as the Bible.5 
The common law received them from the civil laws 
The first case where the subject received any atten- 
tion from the English law was Jones v. Selby,® decided 
in 1710. Afterwards in Ward v. Turner,’ the subject 
received a full consideration by Lord Hardwicke. 
Gifts of this nature are not favored inlaw. They lack 
all the formalities and safe guards which are thrown 
about wills, and present a strong temptation to the 
commission of fraud and perjury. These gifts have 
the substantial qualities of a legacy in being ambulat- 
ory and revocable during the life of the donor. They 
are subject to the debts of the deceased, and in Eng- 
land are by statute made liable to legacy duties. 

Three things seem to be necessarv to sustain a gift 
causamortis. First: The subject of the gift must be 
personal property. Second: The gift must be made 


1Bunn v. Markham, 7 Taunt. 224; Packer v. Marston, 
27 Me. 196; Wigle v. Wigle, 6 Watts. 522. 

2Meach v. Meach, 24 Vt. 591; 2 Sch. Pers. Prop. 177. 
~3 Raymond v. Sellick, 10 Conn. 480; Weston v. Hight, 
17 Me. 287; Parish v. Stone, 14 Pick. 198. 

4 Pierce v. Bank, 129 Mass. 425: Basket v. Hassell, 107 
U. 8S. 602. 

5 Gen. Ch. 48 v. 22. 

6 Prec. in Ch. 30. 

72 Ves. Jr. 431. 
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wn extremis or when in peril of death. Third: There 
must be actual delivery, so far as itcan be made. These 
will be considered in their order. 

1. The gift may be of any sort of personal property 
as furniture, books and money, etc.,’ but real estate 
cannot pass in this way.? The early rule was that only 
such things should pass as were capable of manual de- 
livery by the donor, and that closes the action, and the 
various evidences of debt, could not be so passed. But 
the tendency of the later decisions has been to widen 
the door, until now, bills, notes, certificates of deposit, 
etc., are properly made the subjects of such gifts. It 
is not necessary that they be payable to bearer. Any 
chose in action whether negotiable or not, a simple 
contract or specialty (subject to the limitation that it 
is not the contract or promise of the donor) may con- 
stitute a donatio’mortis causa. Thus a bond may pass 
in this way, and a policy of life insurance.” 

And the note of a third person,!° as was said in Com- 
stant v. Schuyler: “Notwithstanding the attempts 
which have been made in England, to distinguish be- 
tween a promissory note and a bond, in relation to the 
validity of a gift of a chose in action, there cannot, in 
reason, be any difference. A gift of either is valid, as 
a symbolical delivery of the debt due on the note or 
bond, and all the delivery of which the subject is ca- 
pable.” But tke donor’s own promise is not a good 
gift whether it is in the shape of a promissory note or 
contract 5; and the weight of authority is this way, al- 
though some cases have held otherwise.16 

In Holly v. Adams, Hibbard, J., says: “A mere 
promise to pay a sum of money is not a’ donation 
causa mortis within the meaning of the law. This was 
not a gift, it was merely a promise to give,and required 
the same interpositions of law to make it availatle 
that are required in any case.’’!7 

Another question presents itself under this head. 
How much property may the donor dispose of in this 
manner? Most of the States have expressly legislated 
in this direction, but in the absence of such legisla- 
tion it would be difficult to decide just how much 
property might be bestowed. A leading case upon this 
point is Headly v. Kirby,!8 where it was held that the 
donor cannot dispose of all his property by gift. But 


8 Minchener v. Dale, 23 Pa. St. 59. 

9 Meach v. Meach, 24 Vt. 591. 

10 Duffield v. Elwes, 1 Bligh, N. S. 497; Rankin v. Weg- 
uelin, 27 Beav. 309; McConnell v. McConnell, 11 Vt. 290; 
Southerland v. Southerland, 5 Bush. 591; Chase v. Red- 
ding, 13 Gray, 418; Waring v. Edmonds, 11 Mo. 424; Lee 
v. Boak, 11 Gratt. 182; Gardner v. Gardner, 20 Wend. 526; 
Bates v. Kempton, 7 Gray, 382; Westerloo v. DeWitt, 36 
N. Y. 340; Brooks v. Brooks, 12 S. C. 422. 

ll Wells v. Tucker, 3 Binn. 370; Bradley v. Hunt, 5 Gill 
& John. 58; Harris v. Clark, 2 Barb. 94; Caldwell v. Ren- 
frew, 33 Vt. 213; Waring v. Edmonds, supra. 

12 Gourlay v. Leisenbigler, 51 Pa. St. 345. 

13 Bouneman V. Sidlinger, 15 Me. 429; Holly v. Adams, 
16 Vt. 206; Parker v. Marston, 27 Me. 196; Harris v. Clark, 
supra: Smith v. Kittridge, 21 Vt. 238; Sessions v. Mose- 
ley, 4 Cush. 87; Bates v. Kempton, 7 Gray, 382; Chase v. 
Redding, 13 Id. 418; Turpin v. Thompson, 2 Met. (Ky.), 
420. 

14 1 Paige, 316. 

5 Flint v. Potter, 33 N. H. 520; Copp v. Sawyer, 6 Id. 
886; Paris v. Stone, supra; Raymond v. Sellick, 10 Conn. 
430; Brown v. Moore, 3 Head. 671; Smith v. Kittridge, 
supra: Starr v. Starr,9 Ohio St. 74; Harris v. Clark, 3 
Const. 93; Holly v. Adams, 16 Vt. 206. 

16 Jones v. Dyer, 16 Ala. 221; Bowers v. Hurd, 10 Mass. 
427; Contaut v. Schuyler, supra; Wright v. Wright, 1 
Cow. 598. This last case has been overruled. 

17 Candor v. Henderson’s Ap., 27 Pa. St. 119; 2nd Nat. 
Bk. v. Williams. 13 Mich. 287. 

18 18 Pa. St. 326. 





afterwards in Meach v. Meach,!® decided by Justice 
Field, where the Pennsylvania case seems to have been 
considered in making up the opinion, it was held oth- 
erwise. 

Money deposited in a bank will not pass asa gift by 
the delivery of the pass-booh.% Neither wiil the de- 
livery of a check drawn upon a bank where the donor 
has funds be sufficient to pass such funds,?! 

II. We shail next consider what peril or sickness 
the donor must be in, to support a gift causa mortis, 
and here also there appears to be a broader rule among 
the later cases than the earlier. 

The Institutes of Justinian did not regard it as nec- 
essary that the donor should be in immediate danger 
of death. It was said to be enough “that the donor 
is sick, about to travel or engage in war, or at a time 
of general pestilence, etc.’”22 The early English cases 
regarded it as necessary that gifts of this sort in order to 
be supported as such must be death bed dispositions. 
Thus Blackstone speaks of such gifts as made by a 
“person in his last sickness, apprehending his dissolu- 
tion near.”3 These cases were undoubtedly intended 
to mean that the peril mustiresult from sickness alone, 
and peril from any other cause would not support a 
gift. This rule has been extended by the later author- 
ities so that a gift will be supported if made in danger 
of death from any cause whatever. 

One of the leading American cases upon this branch 
of the subject, is Nichols v. Adams,?4 decided in 1836, 
and received a very full discussion by the court. The 
doctrine that gifts causa mortis could only be made by 
one in danger of death by sickness, was exploded. “It 
is indifferent,” says Ch. J. Gibson, ‘‘whether the peril 
of death be induced by sickness or any other cause,”but 
he afterwards extends the rule beyond reasonable limits 
by saying: “A groundless apprehension of death is nec- 
essarily as operative, to make a gift conditional as if 
the danger were real. I would therefore define a don- 
atio causa mortis to be a conditional gift, dependent 
on the contingency of expected death.’ However, 
late cases have refused to follow this rule. Thus in 
Irish v. Nutting,% a soldier about to be ordered away 
to the seat of war, gave notes to a friend to keep in 
ease he never returned. The soldier some ten months 
afterwards died. It was held not a good gift causa 
mortis. But the facts in that case would bring it with- 
in the rule laid down in Nichols v. Adams, but says 
Bacon, P.J: “In view of all the decisions and the 
principle which run through them all, I think it im- 
possible to maintain the gift in this case as a donatio 
mortis causa. The element of illness in any degree, 
does not enter into the case, nor does it come within 


1924 Vt.591. See also Minchener v. Dale, 23 Pa. St. 59. 

20 Ashbrook v. Ryan, 2 Bush. 228; Fiero v. Fiero, 2 Hun. 
600; Contra, Tillinghast v. Wheaton, 8 R. I. 536: 

21 Re Smither, 30 Hun. 632; Contra, Kurtz v. Smither, 1 
Dem. N. Y. 399; See Walter v. Ford, 74 Mo. 195. 

22 Inst. Lib. 

232 Bl. Com. 514; Gardner v. Parker, 3 Madd. 102; Law- 
son v. Lawson, 1 P. Wms. 441; See Eyre, C. B. in Blount 
v. Burrow, 1 Ves. Jr. 546; Hedges v. Hedges, Prec. Ch. 
269; Miller v. Miller, 3 P. Wms. 357; Meredith v. Watson, 
23 E. L. & Eq. 250; and see also Merchant v. Merchant, 2 
Bradf. 432; Grattan v. Appleton, 3 Story, 755; Raymond 
v. Sellick; Chase v. Redding, supra , 

242 Whart. 17. = 

% This dictum was afterwards strongly criticized in 
Minchener v. Dale, cited suprh. 

26 47 Barb. 370. Also Gourley v. Leisenbigler, 51 Pa. St. 
345; Leisenbigler v. Gourley, 56 Id. 166; Dexheimer v. 
Gautier, 5 Rob. (N. Y.) 216; Smith v. Dorsey, 38 Ind. 451; 
Craig v. Kittredge, 46 N. H. 57; Virgin v. Garther, 42 Ills. 
39; Baker v. Williams, 34 Ind. 547; Goss v. Simpson, 2 
Cold. 288; Robsox v. Jones, 3 Del. Ch. 51, contra. 
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the category of the conceived near approach of death 
from an impending or apprehended peril.” 

These gifts have been held good where there was an 
apprehension of death from old age. Ina New York 
case a gift was sustained where it appeared the donor 
was eighty years old, of feeble health, and so contin- 
ned until he died.?7 

The gift being made by the donor only in prospect of 
immediate death there is animplied condition attached 
to it, that if he does not die as expected, the gift shall 
revert to the donor. It was decided in this country 
that where the gift is made by a person in a critical 

stage in disease, which afterwards passes away, so 
that the giver is once more able to attend to his ordin- 
ary business, that it is not a gift causa mortis although 
the donor afterwards dies of the same disease.29 

Courts are indulgent and where it appears that the 
gift was made inthe donor’s last illness and a short 
time before his death, it will be presumed a gift causa 
mortis unless it is apparent that there was an intention 
to the contrary.® The question is oftentimes one of in- 
tention and the circumstances attending the gift are 
necessary to be considered in passing upon it. Thus 
where a person gave directions to an agent to collect 
the money and deposit in the bank in her name, and 
afterwards died. While she continued sick, it was ar- 
gued that it was a donatia mortis causa. But the 
court said no, for it was evident the donor only con- 
templated sickness and not death when she made the 
gift.51 It follows then that no express words are nec- 
essary to create a gift of this kind.” 

III. The third essential is that of delivery of the 
thing bestowed, and in this respect gifts causa mortis 
do not differ from those inter vivos. The subject of de- 
livery is one of the most important connected with 
gifts of this nature. This delivery, although it is nec- 
essary in some manner, need not always be manual de- 
livery. The rule is that for all corporeal chattels, such 
as money, jewels and the like, there must be manual 
delivery or its equivalent. The authorities are agreed 
that there must be delivery, and the only cause for 
dissension seems to be the way in which it must be 
made. If possible the gift should be placed in the 
donee’s hands by the donor.® 

But when the property from its peculiar nature or 
situation does not admit of corporeal delivery, the de- 
livery of a symbol may suffice for a gift causa mortis, 
if it be apparent it was the owner’s intention to give. 
Thus a gift of the key to a wine cellar may amount to 
a delivery of the wines therein, for it is a way to make 
use of the object given, or in other words the delivery 


27 Grymes v. Hone, 49 N. Y. 17. 

23 McCarty v. Keaman, 86 Ill. 291; Holley v. Adams, 16 
Vt. 206; 3 Redf. Wills, 322. 

29 Weston v. Hight, 17 Me. 287. But this was undoubt- 
edly a gift causa mortis, which failed because of the pri- 
mary condition annexed to a!l such gifts; See Edward 
v. Jones, 1 Myl. & Cr. 235, 

8% Thompson v. Thompson, 12 Tex. 327; Allen v. Poler- 
eczky, 31 Me. 338. 

$1 First Nat. Bk. v. Balcom, 35 Conn. 351. 

82 Kanisbous v. Sceva, 5t N. H. 24. 

33 Ward v. Turner, Westerloo v. DeWitt; Minchener vy. 

Dale, snpra. 

3% Camp’s Ap. 36 Conn. 88; Durand v. Taylor, 52 Ia. 
503; Wing v. Merchant, 57 Me. 383; Taylor v. Henry, 48 
Md. 550; Pierce v. Bank, 129 Mass. 425; Trorlicht v. Weiz- 
incher, 1 Mo. Ap. 482; Curry v. Powers, Fon. Y. 212; Dean 
v. Dean, 43 Vt. 337: Wilcox v. Matteson, 53 Wis. 23. Bas 
ket v. Hnssell, 107 U. 8S. 602; Moore v. Moore, L. R. 18 Eq. 
474; Kilby v. Godwin, 2 Del. Ch. 61. 

3% McDowell v. Murdock, 1 N. & Mc. 239; Pennington v. 
Gelting, 2G. & Johns, 203; Smith v. Downey, 3 Ired. Eq. 
268; Cutting v. Gillman,41 N. H. 147, Miller v. Jeffries, 
Harris v. Clark, supra. 





of the key is tatamount to actual delivery for all the 
purposes of a gift. In Miller v. Jeffries Judge 
Baldwin says, “a delivery is indispensable to the val- 
idity of a donatio causa mortis. It must be an actual 
delivery of the thing itself, as of a watch or a ring: or 
of the means of getting the possession and enjoyment 
of the thing, as of the key of a trunk or a warehouse, 
in which the subject of the gift is deposited. * * * 
It is not the possession of the donee, but the delivery 
to him by the donor, which is material in a donatio 
mortis causa; the delivery stands in the place of nun- 
cupation, and must accompany and form part of the 
gift; an after acquired possession of the donee is noth- 
ing; and a previous and continuing possession, though 
by authority of the donor, is no better.” 

The gift may also be made by a third party at the re- 
quest of the donor.® Orit may be delivered by the 
donor to a third person, to be by him delivered to the 
donee.39 

The case of Ward v. Turner“ was the first case 
where the subject of delivery was considered. Lord 
Hardwicke held in that case that actual delivery was 
indispensable to the validity of a gift causa mortis and 
that delivery to the donee of South Sea annuities was 
not sufficient to pass the property, although it was 
strong evidence of the intent. 

No mere possession, whether it be subsequent or 
previous and continued, will supply the place of de- 
livery.41 Merely marking packages with the name of 
the donee and giving directions for delivery of the 
same to him after death is not a good delivery.* 

A. G. MCKEAN. 


3% Ward v. Turner, supra, Lord Hardwicke ;*Jones v. 
Shelby, supra; Smith v. Smith, Sr., 955; Jones v. Brown, 
34.N H. 439; Cooper v. Burr, 45 Barb. 9; Miller v. Jeffries, 
supra. But see Hatch v. Atkinson, 56 Me. 324. 

37 4 Gratt. 479. 

38 Michener v. Dale, supra; Sessions v. Moseley, supra. 

39 Barclay’s Ext. 11 Phila. (Pa.) 123; Pierce v. Boston 
Sav. Bk. 129 Mass. 425; Clough v. Clough, 117 Id. 83; Jones. 
v. Deyer, 16 Ala. 221; Dale v. Lincoln, 31 Me. 422; Dresser 
v. Dresser, 46 Id. 48; Wells v. Tucker, 3 Binn. 370; Bon- 
neman vy. Sidlinger, Constant v. Schuyler, Kemper v. 
Kemper, Richardson v. Adams, supra. See, however, 
Sims v. Walker, 8 Humph. 503; Wilcox v. Matteson, 53 
Wis. 23. 

# Supra. 

41 Dale v. Lincoln, supra; Huntington v. Gilmore, 14 
Barb. 243; Gough v. Findon, 8 E. L. & Eq. 507; Contra, 
Moore v. Dalton, 7 Id. 134. 

# Bunn v. Markham, 7 Taunt. 224. 





ACTIONABLE BOYCOTTING. 





MOGUL STEAMSHIP COMPANY v. McGREGOR. 





English High Court of Justice, Queen’s Bench Divi- 
sion, August 6, 1885. 

BoyYcorTtTinG. [Injunction.] Conspiracy to Injure 
one in His Trade, when Remediable by Action for 
Damages, and not by Injunction.—This was an action 
for a conspiracy to injure the plaintiffs, by inducing 
shippers to refrain from patronizing plaintiffs in their 
business of common carriers. The facts appear 
more fully telow. It was held, that though the con- 
duct of the defendants was actionable, yet it was not 
a case for an interim injunction, an action for damages 
being a sufficient remedy. 


This was an action of damages for conspiracy 
and an application was made for an interim in- 
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junction restraining the defendants from continu- 
ing certain acts which the plaintiffs alleged to be 
unlawful, and the effect of which wasto ruin them 
in their trade. 

The plaintiffs, a company established in 1883, 
own shares in certain vessels trading to Australian 
ports, and also at times to those in the Yangtse- 
Kiang river (and especially that of Hankow) and 
London, and they alleged that they have suffered 
damage by reason of the defendants—Messrs. 
M’Gregor, Gow, & Co., Messrs. T. Skinner & Co., 
Messrs. D. J. Jenkins & Co., the Peninsular and 
Oriental Steam Navigation Company, the Ocean 
Steamship Company, and Messrs. William Thom- 
son & Co., as the cwners of numerous steamers 
trading between the same ports—conspiring to- 
gether and with other persons—the Messageries 
Maritimes Company among others—to prevent 
them (plaintiffs) from obtaining cargoes on the 
Yangtse-Kiang river. The plaintiffs alleged that 
the said conspiracy consisted of a combination 
and agreement by and among the defendants by 
which shippers have been and are, coerced and in- 
duced to forbear from shipping cargoes by the 
steamers of the plaintiffs. The defendants, as the 
plaintiffs further alleged, with intent to injure 
them, have agreed to refuse and have refused to 
accept cargoes from shippers on the Yangtse- 
Kiang river except upon the terms that the ship- 
pers should not ship any cargoes by the steamers 
of the plaintiffs and by threats of stopping the 
shipment of their homeward cargoes altogether. 
The action was brought to recover damages and 
for an injunction to restrain the defendants from 
continuing such alleged wrongful acts. The 
plaintiffs alleged in their affidavits that. the 
“ring,’’ as they called it, had prevented their ob- 
taining any cargoes except at ruinous rates (25s. a 
ton instead of 60s. or 70s.), and the following cir- 
culars, signed by the defendants agent in China 
and issued by them there, were set forth in the 
plaintiffs’ affidavits :— 


‘Shanghai, May 10, 1884.—Dear Sirs.—T°o those 
exporters who confine their shipments of tea and 
general cargo from China to Europe (not includ- 
ing the Mediterranean and Black Sea ports) to the 
P. & O. S. N. Co.’s, O. 8. S. Co.’s, Glen, Castle, 
Shire, and Ben lines, and to the steamships 
Oopack and Ninechow, we shall be happy to al- 
low a rebate of 5 per cent. on the freight charged. 
Exporters claiming the returns will be required to 
sign a declaration that they have not made or been 
interested in any shipments of tea or general 
cargo to Europe (excepting the ports above 
named) by other than the said lines. Shipments 
by the steamships Albany, Pathan, and Ghazee 
on their present voyages from Hankow will not 
.prejudice claims for returns. Each line to be re- 
sponsible for its own returns only, which will be 
payable half yearly, commencing October 30 next. 
Shipments by an outside steamer at any of the 
ports in China, or at Hongkong, will exclude the 





firm making the shipments, from participation in 
the returns during the whole six-monthly period 
within which they have been made, even though 
other branches may have given entire support to 
the above lines. The foregoing agreement on our 
part to be in force from present date till April 30, 
1885.—We are, &c.” 

“Shanghai, May 11, 1885.— Dear Sirs.— Re- 
ferring to our circular dated May 10, 1884, we beg 
to remind you that shipments for London by the 
steamships Pathan, Afghan, and Aberdeen, or by 
other non-conference steamers, at any of the 
ports in China, or at Hong Kong, will exclude the 
firm making such shipments from participation in 
the return during the whole six-monthly period 
in which they have been made, even although the 
firm elsewhere may have given exclusive support 
to the conference lines.—We are, &c. 

The question involved was whether such a com- 
bination by the owners of the ‘‘conference steam- 
ers”’ is or is not legal, and was of great import- 
ance to owners of vessels trading between English 
and Chinese and other ports where there are 
‘“‘conferences.’’ The steamships Pathan and Af- 
ghan mentioned in the second circular were 
among those owned by the plaintiffs. Confer- 
ences exist for the Australian and Cingalese ports, 
for Bombay and other ports, and it was stated 
that a firm of shipowners having a large interest 
in the plaintiff company, were themselves mem- 
bers of the ‘*conference”’ for the Australian ports. 
From the affidavits of the defendants it appearad 
that in order to keep up a regular service all. the 
year round to the ports on the Yangtse-Kiang 
river, the combination was necessary, as other- 
wise a number of vessels not going there at other 
times wonld take away from those going there 
regularly the only profitable freights, viz., those 
obtained during the tea season, and that the con- 
ference was really a great benefit to shippers. as 
it insured them the opportunity of making 
shipments at all times of the year, which they 
could not otherwise have. : 

Sir H. James, Q. C., Sir F. Herschell, Q. C., 
Crump, Q. C., F. S. Williams, and J. G. Barnes, 
for the plaintiffs; H. Davey, Q. C., Finley, Q. C., 
and Pollard, for the defendants. 

Cur. adv vult. 

LORD COLERIDGE, C. J.—This was a case which 
was heard at some length before my learned 
brother Fry and myself, and I have now to deliver 
the judgment, in which my learned brother en- 
tirely concurs. As he isin the Court of Appeal, 
it is more convenient he should not take up time 
by coming to sit here. This was an application 
which was made on behalf of the plaintiffs to is- 
sue an injunction to restrain the defendants from 
doing that which was called throughout the case, 
and which I really see no reason for hesitating to 
call also, boycottiug the plaintiffs. A large num- 
ber of important and rich shipowners joined to- 
gether, and they issued two documents which sub- 
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stantially may be treated as one, to the different 
traders and their agents, with whom they had been 
in the habit of dealing in the tea trade and other 
trades in China, and especially the tea trade, to 
the effect that if the person whom that circular 
reaches, and was meant to affect, deal with 
ithe plaintiffs or the plaintiffs’ ships, they, 
the defendants, will deny them all the ben- 
efits, or at least a very large and substantial ben- 
efit, which hitherto had accrued to them in their 
dealings with the defendants. The defendants,be- 
ing, as they call themselves, a conference of ship- 
‘owners, agreed that if the persons to whom they 
addressed the circular should deal with them ex- 
clusively they should have certain advantages at 
their hands; and if they do not deal with them 
exclusively, even to the extent of a very small 
portion of loading, they shall lose all the advan- 
tages, which otherwise they had, by the terms of 
the trade between them and the defendants. That 
is what the defendants have undoubtedly done; 
and the plaintiffs say that the result, as far as it 
concerns them, has been and will be to drive them 
out of the China market, and make it impossible 
for them to run their line of steamers at remuner- 
ative rates. If they do not run them at remuner- 
ative rates, it becomes a question of more or less 
protracted kind of ruin to them, and in short it is 
a combination by the conference to exclude from 
the market the ships of the plaintiffs, and they say 
that this is done for the purpose of injuring them, 
the plaintiffs,and thatfit “is agai: st public policy on 
the ground of its being an interference with trade 
~even if it did not injure the plaintiffs. NowIdo 
not at this moment—I will come to it presently— 
attempt to deal with the counter statement of the 
case on the part of the defendants. I do not for- 
get it, and I do not at all say it is not weighty and 
important, but for the moment I pass it by, and I 
assume for the purpose of this decision that the 
plaintiffs could establish substantially what I have 
stated, andjthat there was no case which could pre- 
vail against the plaintiffs case. Now it is to be ob- 
served that this is an application for an interlocu- 
tory or interim injunction before the trial of the 
action. It is certainly conceivable that such con- 
spiracy, because conspiracy undoubtedly it is, as 
this might be proved in point of fact; and I do 
not entertain any doubt, nor does my learned 
brother, that if such a conspiracy were to be 
proved in point of fact, and the intuitus of the 
conspiracy were made out to be,not the mere hon- 
est support and maintenance of the defendant's 
trade, but the destructiion of the trade of the 
plaintiff and his ruin asa merchant, it would be 
an offense for which an indictment for conspira- 
cy, and if an indictment then an action for con- 
spiracy, would lie. It seems to both of us to be 
within the principle of an old case decided by 
Lord Mansfield of Rex v. Eccles, 3 Doug. 337; 1 
Leach, 274; and although it may be true that the 
illustration by Lord Mansfield in that case may be 





open to observation, and although it may have 
pleased Sir William Erle in a later case to anim- 
advert upon the illustration given by Lord Mans- 
field, so far as I know, the case itself or the prin- 
ciple of law which it defines is as good law as 
when Lord Mansfield pronounced it, and it is 
good law at the present day and would be upheld. 
It seems to me also to be within the principle dis- 
tinctly of conspiracy, and the neat statement of 
what is necessary to make out conspiracy by the 
late Lord Chief Justice Tindal in Rex v. O’Con- 
nell, 11 Cl. & Fin. 233, just at the very beginning 
of his judgment; and undoubtedly if Lord Fitz- 
gerald in R. v. Parnell (not reported) whose judg- 
ment was read to us, is correct—I do not mean to 
intimate the slightest doubt as to its being cor- 
rect—a conspiracy to do the thing which has been 
called by the name of boycotting is unlawful and 
an indictment would lie; and if an indictment, 
then an action. I find it difficult to distinguish 
the facts of this case, if they are made out in full, 
from the facts or the general outline of the facts 
before Lord Fitzgerald when he delivered that 
opinion. It is also clear that, supposing this could 
be made out in point of fact—and I have already 
said it could be made out in point of fact, itisa 
question of proof—it is plain that the damages in 
such a case might be extremely heavy. They 
might be what are called exemplary or vindictive 
damages, and they might be such as would tax the 
resources of the conference to pay. That I think 
cannot be denied. But then arises the question in 
this case, that admitting all this as I do for the 
purpose of this decision, admitting all these facts, 
is this a case for an interlocutory injunction? 
Now my learned brother’s experience is greater 
much than my own, and we have had a great deal 
of discussion upon the question, discussing it as 
carefully as we could, and we are both of opinion 
that it is not a case for the issuing of an interloc- 
utory injunction, and for many reasons. First of 
all, because, although conceivably as I have al- 
ready stated, the cause of actionis one capable 
of proof, yet everybody must see that it is a case,in 
point of fact, very difficult of proof; and here 
itis that the substance of the case put forward 
by the defendants comes in with great weight. 
The defendants admit, as they do and can- 
not deny, nor do they pretend to deny the issue ~* 
of the circular, and put a totally different 
complexion upon it, a complexion which, at 
least, is plausible, and which it is possible they 
may be able to persuade a jury is the true com- 
plexion of it. They say that this isnot an extray- 
agant or exaggerated penalty in any sense, and I 
use the word penalty now in the loose sense in 
which it, no doubt, was intended to be used by 
Mr. Davey, it is not an exaggerated penalty, it is 
no more than the defendants have a perfect right 
to determine upon doing, and give notice that 
they will do in the fair protection of their own 
very large trade. Say the defendants, ‘‘We are 
running steamers to China all the year round; 
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you are an Australian company originally, and 
you trade to China, not allthe year round, but 
only at the time of the tea harvest or tea season, 
or whatever is the proper expression at the time 
when tea is shipped, and it is essential to us, in 
order that we may be able to give the public and 
give the China trade the advantage of our running 
a line of steamers all the year round, that we 
should be able to protect ourselves during this 
season. Werun at comparatively little profit, if 
at any profit at all, except in the teaseason. In 
the tea season we run at a very large profit, and if 
we can keep the tea to ourselves we are willing to 
go on; we can go on the whole year through at a 
profit, giving the traders the advantage of a con- 
stant line of ships to China.’’ But, they say, ‘‘if 
we are interfered with at the time we are making 
our harvest, then we cannot afford to run our 
ships, and we cannot afford to give the trade be- 
tween England and China the permanent advan- 
tage of a line of ships all the year round.” This 
is what they say. Whether they say so truly, 
I do not mean veraciously but accurately, is 
another matter altogether. They say so. As I 
said with regard to the case of the plaintiffs with- 
out deciding that the plaintiffs are right, it is 
plain they may be so, and also without deciding 
the case against the defendants, it is plain they 
may be right also. It isa matter entirely, as it 
seems to me, of examination of witnesses and 
proof by and before the jury or a judge or what- 
ever the tribunal may be; and it is for that tribu- 
nal to decide which of the two contentions is 
made out in point offact. But, if so, then it fol- 
lows that the matter is a very strong thing for 
this court to settle, forsome months at all events, 
by the issuing of this interlocutory injunction. 
Then, secondly, there is this to be considered, 
that if the plaintiffs are right there is full compen- 
sation capable of being allowed in damages in 
this case. I have said that if the plaintiffs make 
out their case, exemplary damages may be prop- 
erly inflicted by the jury. But whether they will 
be or not, as I have said, it is to be shown here- 
after, if they succeed, they ought to get, and I 
have no doubt they will get damages abundant to 
compensate them. I have always understood, 
and my learned brother who understands much 
“more about it than I do, confirms my understand- 
ing, that that almost by itself is a reason for not 
issuing an injunction prior to the trial of the ac- 
tion. If the result of the trial of the action be a 
verdict for the plaintiff, and will really compen- 
sate the plaintiff, why should there be an injunc- 
tion? He will get all he is entitled to by the ver- 
dict of the jury, or the decision of the judge. 
Next it does not appear to me to be a considera- 
tion, as I was inclined to think at one time, that 
there is anything in the nature of what is called 
irreparable injury which would be inflicted upon 
the plaintiffs if this injunction does not issue. It 
may be that they will suffer, or it may be that the 
plaintiffs will have a difficulty, for a time, in car- 





rying on their China trade, and have to carry it 
on at any rate for a season at a loss. That may 
be so; but injury of that sort differs altogether 
from the injury which is called irreparable, to pre- 
vent which, injunctions heretofore in the Courts of 
Chancery have been issued, and are now allowed 
to issue in this court. A fine old tree if cut down 
when it ought not to be, is practically an injury 
to the reversioner, and it is irreparable, because 
he cannot get another old tree there—no equiva- 
lent in damages will compensate him for the 
loss of what he wanted. He does not want 
damages, but he does want his own old tree, 
and if the old tree is cut down, he has no 
practical redress. In such a case as that the in- 
jury is irreparable; and in such a case, in order to 
prevent irreparable injury, and prior to ascertain- 
ment of right, the course is to issue an injunction. 
But it must be obvious in this case the injury, if it 
exists and is made out, is not of that character. 
Then further there are circumstances in this case 
which appear to me (I do not mean to say but 
that they are right enough, and I do not intend to 
cast any reflection upon the plaintiffs,) do not en- 
title the plaintiffs to this extraordinary interfer- 
ence. In the first place, this state of circum- 
stances has gone on since the year 1879, and it has 
been known to exist for six years. This company 
was not formed till 1883. This company, there- 
fore. to use an analogy under another head of 
law, came tothe nuisance. This company wag 
aware of the existence of this circular, and what 
the defendants proposed to do, at its own very in- 
ception. Now it appears to me those are circum- 
stances that clearly must be taken into account. 
Further, the plaintiff company is primarily speak- 
ing an Australian company, as we understand. 
It has added to itself and its adventure the run- 
ning to China, but primarily speaking it is an 
Australian company which has added this to it- 
self, as it were, after full notice of the state of 
things in China, and after notice of what this con- 
ference of traders had intended to do, and had 
given notice they would do since 1879. Then it 
appears to me there is some delay, no great de- 
lay, but there is some delay, in making the mo- 
tion. The injury not being irreparable, there is 
no right which affects the enjoyment of life; 
there is no question of freedom of personal action; 
there are none of those heads which, besides the 
head of irreparable injury, have induced the 
Court of Chancery, and induces other courts now 
to interfere prior to the trial of the action. It is 
admitted that it is a novel application; and al- 
though certainly, and here I am speaking for my- 
self, and I think also for my learned brother, that - 
would not be by any means an insuperable objec- 
tion if we saw that justice required it, still it is to 
be considered; and in so important a matter as 
this is, and so absolutely novel and knowing 
what trade is, one cannot help thinking, in spite 
of the oratorical tribute to the fairness of English 
merchants, there must have been again and agaim 
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some occasion on which attempts to establish a 
monopoly in particular hands have been made by 
persons trading to particular places. From the 
absence of anything like authority in the case, 
and the novelty of it, and for the reasons which I 
have given, and need not recapitulate, my learned 
brother and myself think this is far too doubtful a 
case to justify us, for the first time, it is admitted, 
in issuing the injunction prayed for. We, there- 
fore, refuse the motion, and refuse it with costs. 


Refused with costs. 


NoTe.—The term “boycotting” has not so far as we 
are aware received a judicial interpretation. Although 
used by Lord Coleridge and other judges, both in En- 
gland and America, they have merely adopted it in 
connection with acts that savored of conspiracy, or 
what in the United States would be termed acts of 
legitimate business competition, or such as are recog- 
nized rights in the individual conduct of one’s person- 
al or business relations. Like a great many other 
words in the English language it had its origin in the 
wame of a person, one Captain Boycott, who haviag 
some five years ago, incurred the displeasure of the 
tenantry of an estate in Ireland of which he had 
charge, they and their neighbors combined together 
and refused to buy from, sell to, or labor for him, and 
by a sort of ostracism thus established against him—as 
‘well as others who would favor or give him aid—ob- 
dige him to choose between the annoyance and loss 
occasioned by the “boycott” and the performance of 
something demanded, by the parties arrayed against 
him. Such acts having a quasi political relation, 
growing out of the agrarian troubles in Ireland at that 
time, were given a wide publicity, and thereby became 
Known and were adopted asa settled policy, under 
‘that name, by the interests represented in the labor 
vand trade assembles throughout the United States and 
England in furthering their aims and objects. Em- 
ployers also, have adopted it, in advancing their aims 
against obnoxious persons or rivals in business. 

From the current of authority in the United States it 
is not probable, in the absence of an enabling statute, 
that an action could be maintained here upon the facts 
set up in the above case; the elements of deceit, tres- 
pass, or fraud being wanting, the only obnoxious fea- 
ture is that of malice, which in itself is not actionable. 

Itis not unlawful fora railroad company to dis- 
charge, nor to publish notice that, it will discharge, its 
employees for trading with a certain merchant, unless 
thereby a contract between the company and em- 
ployees is broken; and even then no action accrues to 
the merchant, unless the notice is libelous.! 

No action accrues to the merchant against the com- 
pany or another forsuch notice, though it may be 
maliciously posted, and operate to deter employees of 
the company and others from trading with plaintiff, 
and thus to destroy his business. An act not unlaw- 
ful, done ina manner not unlawful, though from a 
wicked and malicious motive, is not actionable.2 In 
the last mentioned case the court was divided—see 
dissenting opinion of Freeman, J., in which it is con- 
sidered that the action was maintainable—He says: 
“The whole case turns probably on the question as to 
whether such a conspiracy, carried into effect by the 
issuance of the order, is the exercise of a lawful right 
or is a violation of law.’”’ Again he says, “I think the 
soundest principles of law well-settled, and never 


1 Payne v. Western, etc., R. Co., 20 C. L. J. 7. 
2 Ibid. 





questioned at this day, as well as the demands of pub- 
lic policy for this country, all things considered, de- 
mand that the facts charged shall be the basis for an 
action and recovery, unless defendants shall show 
something that shall justify their conduct, and author- 
ize the act, more than a mere will to do it.’ 

Much weight must be given to the true legal mean- 
ing of the word “conspiracy” when considering this 
question,—according to Bouvier a conspiracy is “a 
combination of two or more persons by some concerted 
action to accomplish some criminal or unlawful pur- 
pose, or to accomplish some purpose not in itself 
criminal or unlawful by criminal or unlawful means.” 
The terms criminal or unlawful being used because 
some acts are unlawful when done by two or more per- 
sons that would be lawful if only one were concerned; 
as where A., being the owner of growing timber of the 
value of $200 only, gets B. to induce C. to purchase the 
timber of A., at a price greatly above its value say at 
$1,500, upon B.’s promise to C., to re-purchase it from 
him at a profit, and subsequently B. refuses to pay for 
it or take it. It is evident that were it not for the aid 
and connivance of B., A. would not be guilty of any 
unlawful act however much C. may have been injured; 
and C. could have no legal redress by reason of his 
bad bargain. 

But, where it is plain that an act is without fraudu- 
lent or deceitful representations, and violates no con- 
tract, there can be no wrong or conspiracy, if it is in 
itself lawful, that is to say, within the bounds of the 
public peace and safety. 

In Carew v. Rutherford,‘ Chapman, C.J., uses this 
language: ‘‘Every man has a right to determine what 
branch of business he will pursue, and to make his 
contracts with whom he pleases and on what terms he 
can. He may refuse to deal with any men or class of 
men. And it is no crime for any number of persons, 
without an unlawful object in view, to associate them- 
selves together and agree that they will not work for, 
or deal with, certain men or classes of men, or work 
under certain conditions.”’ 

The employer has the same right of imposing condi- 
tions and limitation as those he may employ. 

A threat to commit an injury is not an actionable 
private wrong—Cooley on Torts 29—mere ill-will or 
personal animosity furnishes no ground of action.® 

The last number of Bradstreets Commercial Journal 
contains a list of nearly three hundred “boycotts” in 
the United States in the last two years, more than one- 
third of which were successful in bringing the parties 
“boycotted” to terms. As no prosecution has followed, 
the conclusion is fairly deducible that such acts are 
not criminal or actionable conspiracy. E. J. B. 


3 Payne v. R. R. Co., 77 Tenn. Rep. 528, 

4106 Mass. 14. 

5 Heywood v. Tillson, 46 Am. Rep. 377; Commonwealth 
v. Hunt, 4 Mete. 133; Yates v. Joyce, 10 Johns. 136; Bos- 
ton Glass M’f’g Co. v. Bruney, 4 Pick. 425. 

6 Cooley on Torts, 635; Stevenson v. Newman, 76 E. C. 
L. 281; Taylor v. Hernicker, 12 Ad. & E. 488; Head v. 
Cruey,11C. B. 977. See 18 C. L. J. 424, where this point 
is discussed and the authorities cited. 











308 THE CENTRAL LAW JOURNAL. 


[No. 13. 








A CORRECTION. 





In the subjoined note Mr. Kerr corrects an error in 
his annotation to the case of Schley v. Pullman Palace 
Car Co., published in Vol. 22, No. 10, page 237. Mr. 
Kerr says, under date of March 15, 1886: 


To the Editor of the Central Law Journal: 


In making a type-writer transcript of my notes for 
the annotation to the case of Schley v. Pullman Palace 
Car Co., in No. 10 of the current volume of the CEN- 
TRAL Law JOURNAL, it seems that by an inexcusable 
oversight some of the authorities were omitted, so 
that, as was said in olden times regarding the story of 
the queen of Sheba “‘not the half has been told,” and 
the doctrine in Missouri has not been correctly set 
forth. After superior number 93, on page 237, the an- 
notation should have read: “Buta different conclu- 
sion was reached by a divided court in the case of 
Chauvin v. Wagner, 18 Mo. 546, which has since been 
followed in Delassus v. Paston, 19 Mo. 425; Perkins v. 
Carter, 20 Mo. 465; Miller v. Powell, 53 Mo. 252; and 
Barker v. Circle, 60 Mo. 258.” Jas. M. KERR. 


The error, it will be observed, is very material, as 
the case cited by Mr. Kerrin his note (McDaniel v. 
Priest, 12 Mo. 545) was overruled in express terms in 
Chauvin v. Wagner, 18 Mo. 531, and this latter .case 
was affirmed and followed in Delassus v. Poston, 19 
Mo. 425; Perkins v. Carter, 20 Mo. 465; and Barker v. 
Circle, 60 Mo. 258. This last decision rendered in 1875, 
is the latest ruling upon this point, of the Supreme 
Court of Missouri. In that case the deed included 
lands of which the feme covert had the fee simple title, 
and also land in which she had only a right to dower, 
the certificate after reciting that the examination was 
apart from her husband says that she acknowledged 
“that she executed the same and relinguishes her 
dower in the real estate therein mentioned.”” Upon 
this the court holds: “‘A single acknowledgment like 
the one under consideration will suffice; the clause re- 
linguishing her dower will be held applicable to all the 
lands in which she had dower, and surplusage, as to 
all lands owned by her in fee. Under the General 
statute of 1865, now in force there is but one form of 
acknowledgment provided for a married woman.” 
This, it is believed, is the law of Missouri on this sub- 
ject.—Bb. CENT. L. J. 
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1. Atrmony. [Jurisdiction of Equity.] When 
Equity Exercises Original Jurisdiction over Sub- 
ject of Alimony.—Courts of equity exereise ori- 
ginal jurisdiction over the subject of alimony, be- 
cause of the unquestioned duty of the husband to 
support the wife, and the inadequacy of legal re- 
medies to enforce that duty. [In delivering the 
opinion of the court Somerville, J., said: ‘The 
first question raised by the demurrer to the com- 
plainant’s bill is, whether courts of equity in this 
State possess jurisdiction to grant alimony, in the 
nature of maintenance to a wife, unconnected with 
any proceedings for divorce. The bill alleges that 
the defendant abandoned the complainant, with- 





out any just excuse and refused to live with her, 
or to make any provision for her support or main- 
tenance. The prayeris for alimony without seek- 
ing a divorce. This question was fully discussed 
by this court in the case of Glover v. Glover, 16 
Ala. 440, where after an elaborate review of the 
authorities, the conclusion was reached that courts 
of equity exercised a jurisdiction over the subject 
of alimony, not merely incidental, but original, in 
cases where the wife’s right to a maintenance ex- 
ists. The broad ground upon which the jurisdic- 
tion is made to rest is the unquestioned duty of 
the husband to support the wife, and the inade- 
quacy of legal remedies to enforce this duty. The 
doctrine of this case was followed in Mims v. 
Mims, 33 Ala. 98, and in May v. May, Ib. 187. It 
may be admitted that the weight of authority, both 
in England and this country, is opposed to the 
doctrine adopted in these cases, but the reasoning 
upon which the doctrine rests is logical aud sound, 
and is supported by many well-considered deci- 
sions of our most respectable American courts. 
Among these may be mentioned the Courts of 
Mississippi, Iowa, Kentucky, California, South 
Carolina, and Virginia. Garland v. @arland, 
50 Miss. 694; Grares v. Grares, 36 Iowa 
310; Logan v. Logan, 2 B. Monroe, 142; 
Galland v. Galland, 38 Cal. 265; Prather v. 
Prather, 4 Dessaus Eq. 33; Rhame v. Rhame, 1 
McCow. Ch. 197; Purcell v. Purcell, 4 Hen. & Muf. 
504; Almond v. Almond, 4 Rand. 662. Mr. Jus- 
tice Story,in commenting on the rule settled in 
these cases, observes, that ‘“‘There is so much good 
sense and reason in this doctrine, that it might be 
wished it were generally adopted.” 2 Story’s Eq. 
Jur. § 1423a; Schouler on Husband and Wife, § 
485; 2 Cow on Leg. & Eq.; Rights Mar. Woman 
(2nd Ed.) § 958, et seg; 3 Pom. Eq. Jur. §§ 1120, 
1299.] Hinds v. Hinds, Supreme Court of Ala. 
December Term, 1885. 


2. ATTORNEY— Unprofessional Conduct—Accepting 
Employment against Former Client—Retainer 
not to Act Adversely.—Respondent was, in Decem- 
ber, 1881, the attorney and counselor of the city 
and county of San Francisco, and continued so to 
be up to the fifth day of January, 1883. While he 
was such attorney and counselor he took appeals 
from judgments’ which had been given and made 
in certain cases against the city and eounty, which 


eo were pending at the expiration of his term 
of office; after the expiration of his term of office, 
and in April, 1883, he informed one D. H. Whitte- 
more, also an attorney and counselor of this court, 
that there was a point in each of said causes which 
would be fatal to the respondents if it was present- 
ed to this court; thereupon Whittemore, in con- 
sideration that he would not disclose the point to 
his successor in office, and would not be retained 
by said city and county to represent it in either of 
said cases, paid to him one hundred dollars; he 
agreed in consideration of such payment, and 
promised Whittemore, that he would not disclose 
to any person the point,and would not permit him- 
self to be retained in either of said cases by the 
city and county; he performed no professional or 
other services for this payment, and it was not ex- 
pected that he should; at the time of the said 
agreement and said payment, both Cowdery and 
Whittemore believed that said point if presented 
to this court would result in reversing such judg- 
ments: Held, that the respondent could not be re- 
garded as anattorney and counselor discharged by 
his client; that by accepting his office for a speci- 
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fied term, by operation of law his employment 
ceased when his term ended; that in accepting the 
retainer and employment above mentioned, he was 
guilty of unprofessional conduct, and vioiated the 
obligation imposed upon him by § 282 of the code 
of civil procedure, of fidelity under all cireum- 
#tances to his client, and of maintaining inviolate 
the confidence of those who employeé him; and 
that the fact that the respondent did not know all 
the evidence in such case was immaterial in judg- 
ing of his conduct. Conceding that an attorney 
and counselor at law may be retained not to act or 
advise professionally, adversely to the person so 
retaining him, this cannot be done where he had 
been previously employed or retained, and paid in 
the same cause by the adverse party. IJnre Cow- 
dery, 8. C. Cal., Feb. 27, 1886; W. C. Rep. 


3. DomiciLE—Intention—Acts and Declarations— 
Evidence.—A consideration of the acts and inten- 
tion combined, determines the residence; and 
where the line between two counties passes 
through a house, evidence as to which county the 
owner voted in, or obtained a hotel license from, is 
admissible, as evidence showing, by his acts, dec- 
larations, and intention, in which county he elect- 
ed to fix his residence. Residence is determined 
by a consideration of acts and intention combined. 
Hindman’s Appeal, 8 Pa. St. 466. The evidence 
shows that the line of separation between the two 
counties passes through the house occupied by the 
person who made the voluntary assignment. This 
fact created doubt as to the county in which he 
actually resided. Evidence was therefore admis- 
ble to show, by his acts, declarations, and inten- 
tion, in which county he elected to fix and main- 
tain his residence. The evidence given to estab- 
lish it was sufficient to submit to the jury, and it 
was so done in a correct charge. Judgment af- 
firmed. Follweiler v. Lutz, Sup. Ct. Penn., March 
1, 1886; Atlantic Reporter. 


4. EVIDENCE—Lost Papers.—Where it is sought to 
prove by a member of a law firm after its dissolu- 
tion, that he has made search for certain instru- 
ments sent to the firm, and that he cannot find 
them, in order to admit secondary evidence of 
their contents, it mnst be made to appear that he 
retained possession of the same, and that search 
was made in such places as the instruments, if in 
existence, in all probability would be found. Post 
-v. School District etc., 8. C. Nebraska, February 
11, 1886; N. W. Beporter. 


4. Lipet—Charging Employe with Disappearing 
with Funds of Employer—Privileged Communica- 
tions— Truth of Charge—Publication in Newspa- 
per, when Privileged—Damages—Evidence.—1. A 
publication stating that the plaintiff had “disap- 
peared with some of his employer’s funds, and the 
police have been notified,’”? may import a charge of 
embezzlement. 2. Inan action for such a libel, 
évidence considered as justifying a determination 
that the publication was not true; also as failing 
to sustain a claim of privilege. 3. The publication 
in a newspaper of false and defamatory matter is 
not privileged merely because made in good faith 
and as an item of news. 4. The receiving of evi- 
dence as to how many persons the plaintiff, an 
employe, did business with, held not erroneous, 
although special damages were not pleaded. Other 
questions of evidence considered. Mallory v. Pi- 
-oneer etc. Co.,8.C. Minn., Feb. 18, 1886; N. W. 
‘Rep. 





6. LimiraTions — Statute of—How Applied in 
Equity.—1. Courts have, in furtherance of justice 
and for security of title, applied the principles of 
the Statute of Limitations to subjects which lie in 
grant only, although they are not withinits ex- 
press legal operation; and it is the duty of the 
court ina proper case, to advise and instruct the 
jury to infer a grant of an incorporeal heredita- 
ment, after an adverse possession of twenty-one 
years. Wallacev. Fourth Pres. Church etc., Jan. 
4, 1886; S. C. Penn. Cent. Rep. 


7 MARRIED WOMEN. [Equitable and Statutory 
Estates] Husband and Wife Cannot Convert 
Equitable into statutory Estate.—The husband 
and wife cannot, by any contract between them, 
convert the statutory separate estate of the wife 
into an equitable estate, with power in her to 
charge it. [In rendering the opinion of the court 
upon this point, Chief Justice Stone said: “Nor 
can husband and wife, by mere contract between 
themselves, convert the statutory into an equita- 
ble, separate estate. Code of 1876, § 2709; Cole- 
man v. Smith, 55 Ala. 368; Lee v. Lee, 77 Ala. 412; 
Hardin v. Darwin, Ib. 472. The statute gives her 
no power to effect such change, and she is under 
all the disabilities of coverture, save those of 
which the statute has expressly relieved her. 
Chancery can relieve her of some or all of the dis- 
abilities of coverture, as she may claim and obtain 
relief under one or the other sections of the code 
of 876, §§ 2717-19, 2723, 2726, 2781; Lee v. Tan- 
nenbaum, 62 Ala. 501; Hatcher v. Diggs, 76 Ala. 
189; Meyer v. Sulzbacker, Ib. 170; Warren v. Wag- 
ner, 75 Ala. 188; Falk v. Hecht, Ib. 298; King v. 
Bolling, Ib. 306. And there are reasons—cogent 
reasons—why the husband will not be allowed to 
contract with his wife for the conversion of her 
statutory into an equitable estate. The statute 
forbids them to contract with each other for the 
sale of any property; and if, by mere agreement 
between themselves, the statutory estate can be 
made equitable, then, by the employment of such 
influence as the law presumes the husband exerts 
over the wife, he can induce her to make such 
change in the tenure by which she holds her prop- 
erty, as that she may pledge it indefinitely for the 
payment of his debts, and even convey it to him as 
a gift. This, too, while the law makes him her 
trustee—a relation which is supposed to arm the 
fide-commissary with so great power and such al- 
luring temptations, that chancery will not allow 
him to make a profit, or even to traffic in the sub- 
ject of the trust. And we may well inquire, why 
has the legislature felt itself so often called upon 
to provide the means of relief from the disabilities, 
total or partial, under which married women 
labor, if a mere private agreement of the parties 
can accomplish the same result, without delay or 
expense? We hold that by no contract between 
husband and wife, can her statutory separate es- 
tate be converted into an equitable estate, with 
power in the wife to charge it.” Overruling Tur- 
ner v. Kelly, 70 Ala. 85; and Goodlett v. Hansell, 66 
Ala. 151, where in conflict with the foregoing. 
Somerville, J., not concurring.] Loeb v. McUul- 
lough, 8. C. Ala., Dec. Term, 1885-86. 


——— 
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QUERIES AND AN swans.° 





dent, 





[Oor are req ER Sao in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.— Ed.) 


QUERIES. 


85. A., having $500 in bank, on the first of the month 
draws a check in favor of B. for $500, and on the sec- 
ond, one for $500 in favor of C. Neither check is pre- 
sented, and on the tenth the bank fails with no assets. 
Assuming (1) that the question arises where a check 
operates as an assignment, and (2) where it does not, 
have either B. or C., or both recourse to A., or have 
each recourse for half the amount? H. 

Cincinnati, O. 





36. A corporation organizes witha capital stock of 
$50,000, $45,000 1s paid in cash,and after the concern 
has been running some time, the appraisement of the 
real estate is increased $5,000, and stock to that amount 
issued to the stockholders in proportion to the amounts 
then held by them,no money being paid for said increase. 
Afterwards the concern promulgates a statement show- 
ing a surplus of $15,000. Shortly after making this 
statement the capital stock is increased, and the new 
stock is sold, the statement of the affairs of the con- 
cern being used to induce persons to purchase the 
stock. Two years later the concern becomes insolvent. 
Are the original stockholders liable to purchasers of 
the new stock, who had no notice that the $5,000 rep- 
resented “‘water” nor that the surplus consisted of 
worthless paper, and if so, what would be the meas- 
ure of damages? *,* 

37. Section 5010, Rev. Stat. Mo., provides that the 
Board of Trustees may pass ordinances: ‘To provide 
licensing and regulating dram-shops and tippling 
houses, etc.”’ Under this provision in said section has 
the Board of Trustees power to pass an ordinance reg- 
ulating the sale of liquor by druggists and pharma- 
cists in the village? Please cite authorities. * , * 





QUERIES ANSWERED. 


Query 1 6.—[22 Cent. L. J. 142.1.—WHo LOSES THE 
Money?—A. receives by mail from customers a check. 
B., A.’s book-keeper, opens mail, takes check and en- 
dorses A.’s name to same, over his (B.’s) initial, and 
turns check over to C.in payment of a personal ac- 
count. C. asks no question of B., as to his authority 
to endorse A.’s name, but collects the money. B. had 
no authority to endorse A.’s nameto checks received, 
except when A. was absent from the city, and then 
only for deposit in A.’s bank. A. was not absent when 
check was endorsed. B. dies insolvent. A. discovers 
check in hands of customer, and brings suit on same in 
his own name against C. for the recovery of the 
amount of the check. Can he recover? 

Cite authorities. Cc. F. M. 

Answer. It would seem perfectly clear that C. ac- 
quired notitle tothe check. But it does not follow 
that he will be liable to A. for the “amount of the 
check.”? The check is not cash, or equivalent to cash, 
for though the drawer may have funds in the bank on 
which check is drawn, neither A. nor C. could enforce 
payment. Dickinson v. Coates, 79 Mo. 250. A.’s rem- 
edy would seem to be replevin, at least until payment 
of the check, or an acceptance of it by the bank, so as 
to give to it a value to the ‘“‘amount of the check.” 

A. B.C. 

Query 18.—[22 Cent. L. J. 190.)—STaTUTE OF 
LimITaTIONsS.—A. died testate, leaving B. and C. his 





devisees. To B. he devises two-thirds, and to C. one- 
third of his lands in fee simple. The lands afterwards. 
are sold in partition, in the proper court, in proceed- 
ings ostensibly in the name of C. v. B. purchase money 
paid, sale confirmed, deed ordered, executed, and de- 
livered, and purchaser entersinto possession, and oc- 
cupies the same under claim of ownership for more 
than twenty-one years, C. then claims the ownership 
of the undivided one-third, denying instituting suit in 
partition, or having any knowledge of the same, or au- 
thorizing the same to be done. Are the purchaser, D. 
and the claimant C. tenants in common, and does the 
statute of limitations apply to C.? 

Answer.—The plaintiff in the partition proceeding 
cannot invalidate title of innocent purchaser at sale 
thereunder, by showing that proceedings were insti- 
tuted without his authority. Freeman Judgt., § 509. 
But jstatute of limitations does not apply, as title is 
claimed through C.; or D. holdsa tenant in common. 

A. M. 








CORRESPONDENCE. 


A CORRECTION—MR. M. S. ROBINSON, OF CHI- 
CAGO. 

In Vol. 21, No. 25, p.538 of this journal, appeared a let- 
terfrom Jas. K. Blish, of Kewanee, IIl., in which, after 
giving the advertisements of several lawyers of Chi- 
cago, he proceeds to reflect upon them in severe terms 
as “‘divorce shysters,”’ etc. 

One of these parties was Mr. M. S. Robinson, and 
we have now before us a letter from Mr. Blish, in 
which he retracts the charge so far as Mr. Robinson is 
concerned, as having been unfounded and hastily 
made. We take pleasure in giving to this amende as. 
great publicity as was given to-the original charge. 
While exonerating Mr. Robinson personally, we by no 
means retract our reprobation of the practices which 
Mr. Blish enumerates in his letter, and erroneously, 
charges against Mr. Robinson. 








RECENT PUBLICATIONS. 


The Doctrine of Stare Decisis: Its Reasons aud ex- 
tent. Prize Essay of the New York State Bar Asso- 
ciation by Daniel H. Chamberlain, of the Bar of New 
York City. New York: Baker, Voorhis & Co., 1885.. 


This essay is a lucid exposition of a doctrine which 
forms the foundation of all the uses of precedents, re- 
ports and case learning. A proper adherance to it by 
the courts secures the stability of the law, and assures. 
the profession and the public that the future may safe- 
ly be judged by the past, and that well established 
principles wiil be adhered to by the courts. 

In this matter as in most others there is danger in 
either extreme. Rules of legal decision like other 
good things may out live their usefulness, and become 
from the lapse of time, and change of circumstances, 
unreasonable and unjust. A rigid, unreasoning, slav-, 
ish adherence to old opinions may therefore work seri- 
ous mischief. And on the other hand, disregard of 
authority, and a tendency to personal judgment, saps 
the foundations of the law and imperils the most 
sacred rights. The author of this little essay has very 
clearly pointed out the limits within which the time- 
honored maxim under cousideratlon shonld be per- 
mitted to operate, and the classes of decisions entitled 
to the adherence of the courts. The essay is worthy 
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-of a very careful perusal and is highly creditable to its 
learned author. 





“THE PRINCIPLES OF THE LAW RELATING TO DIs- 
CHARGE OF CONTRACTS; by Robert Ralston, of the 
Philadelphia Bar. Philadelphia: T. & J. W. John- 
son & Co., 1886. 

“THE PRINCIPLES OF SALE, Their Application to Sale 
of an Undivided Part. By Robert Ralston, of the 
—_ Bar. Philadelphia: Rees, Welsh & Co., 
1885. 


These two works may be considered together and of 
each of them, we regret to say, the grave fault is that 
they attempt to cover a broad subject with a very nar- 
row book. One of the most essential elements of a 
good law book is that it shall exhaust the subject, as 
far at least asthe capacity of the author, and the means 
and appliances at his command will permit. Mr. Ral- 
ston in these little books has done very well, as far as 
he has gone. He writes in a good style, and his 
arrangement is vnobjectionable, but neither subject is 
capable of satisfactory treatment in so diminutive a 
-brochure as those before us. The first of these books 
is intended to be read in connection with that of Mr. 
Smith, but considered even as a supplement toa 
larger work on Contracts, his monograph is inade- 
“quate. 





THE FRENCH LAW OF MARRIAGE and the Conflict of 
Laws that Arise Therefrom; by Edmond Kelly, 
M. A., of the New York Bar. Licencie en droit de 
la faculte de Paris. New York: Baker Voorhis & 
Co., 1885. 

This work written by a gentleman who has given 
special attention to the subject is highly interesting as 
pointing out the differences between the French laws 
relating to marriage and the laws on that subject of 
England and the American States. The questions 
which grow out of Private International Law and 
which affect a subject so vital to the happiness of par- 
ties, as that of marriage are well worthy of the most 
serious consideration. It is not necessary, of course, 
for every American lawyer to understand the French 
Law of Marriage, but it is certainly no disadvantage to 
any one to know as much as he can learn on that sub- 
ject, and to those whose clientelle have any connection 
with France, an acquaintance with such laws is highly 
desirable. 

This work is well written, and handsomely gotten 
up, and is créditable to the author and the publisher. 








JETSAM AND FLOTSAM. 





Branco OvutT!—In the good old times young 
awyers when standing before a court and jury with 
the eyes of the community fixed upon them, were 
modest, not to say bashful. In those times, it once 
came to pass, that a young limb volunteered his ser- 
vices in defence of a culprit charged with a peniten- 
tiary offence. The ordeal of the examination and 
cross-examination of witnesses was safely overpast, 
but upon rising to address the jury in behalf of his 
(doubly) unfortunate client, a wild terror, the forensic 
equivalent of the “‘buck-ague” seized upon the advo- 
cate. After a few disjolnted and incoherent sentences, 
the disjecta membra of the elaborate oration which he 
had so carefully prepared in the silent watches of the 
night, his “feeble stammering tongue” refused al- 
together to perform its function, and he stood mute to 
the audible amusement of all beholders. Dismayed 
and terror-stricken by this failure of his counsel, the 





client leaned forward in his chair, seized the coat-tail 
of the orator, and, tugging vehemently at it, exclaimed 
in a hoarse whisper, heard, however, all over the court 
room: ‘Branch out, lawyer! Branch out! or by G—— 
they ’ll hang me!” 


AN ABSURDITY OE THE LAW.—We are constantly 
learning something about that interesting mystery, 
the law. On Friday Judge David Martin rendered a 
decision in an ejectment case. On yesterday (Satur- 
day) morning Judge Martin set his own decision aside. 
Judge Martin is not often in the habit of turning 
around and looking at his own back in thls manner, 
and so the Champion rung up such lawyers as could 
be reached by telephone, and inquired why Judge 
Martin had poured out a pail of legal milk he bad filled 
only the day before—and we were informed that it 
was the law; that it was always the practice in eject- 
ment suits that the judge should render a decision; 
cause it to be carefully recorded, and then, with equal 
solemnity say, “No, I have made an ass of myself,’ 
and reverse his decision, this in order that there may 
be two trials of the case; this, too without regard to 
what his decision may have been. Whatever he says 
the first time he is wrong. Why the law obliges the 
judge to fill himself full of wind, merely to cut himself 
open, no one knows; it is one of the mysteries of what 
some chump has called the “perfection of human rea- 
son.”? It is a fact, however, that strikes the tax-payer 
where he lives, that this first solemn preliminary mon- 
key business costs money. A judgecannot be loaded, 
only to be fired into the air, without expense.—Atchi- 
son Champion. 


LIFE INSURANCE AND HABITUAL DRUNKENNESS— 
THE LOTINGA CASE—A Case of grave importance to 
life insurance officers was decided after a protracted 
trial recently. Isaac Lotinga insured his life in the 
Commercial Union Assurance Company, and after- 
wards, as a coroner’s jury believed, poisoned himself. 
The company, therefore, refused to pay, alleging, in 
addition, that the deceased was a habitual drunkard. 
The evidence on the latter point was conflicting; but 
the judge, Mr. Justice Hawkins, betrayed in his sum- 
ming up, a belief that Lotinga had poisoned himself, 
and that he was a man who drank immensely, though 
he could bear an unusual quantity of liquor. The jury, 
however, would have none of it. Their impression 
was obviously the popular one,—that an insurance of- 
fice should inquire at the time of insurance, and then 
pay its policies, and should regard suicide from insan- 
ity like a stroke of lightniug, and a habit of drinking 
like any other disease brought on by the habits of the 
assured. That, no doubt, is the wise course for in- 
surance offices.to take, especially in their calculations, 
but it lands themin this perplexity. If they do not 
resist paymentin case of suicide, they are pro tanto 
encouraging a crime. So, however, is the legislature, 
which has abolished the Crown’s right to seize the 
property of suicides, and we suppose it is necessary to 
accept the now invariable verdict of insanity. Of 
course, in insanity there is no crime, and the offices 
must consider suicide, like a fall caused by apoplexy, 
as a result of disease.—London Spectator. 


CouRT ATTENDANTS.—The State Civil Service Com- 
mission, considerately providing for the facilitation of 
applications for appointment to positions as court at- 
tendants, have passed a rule permitting such applica- 
tions to be filed directly with the secretary of the Local 
Board, George Walton Green, Esq., of 11 Pine street. 
The Board of Examiners for this county are Hon. 
Wm. H. Arnoux, chairman; Chas. A. Davison, Esq., 
Hon. Jacob A. Miller, Delos McCurdy, Esq., and Mr. 
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Green, secretary. It is expected that the board will 
regularly hold examinations on the first and third 
Saturdays of each month, commencing with Saturday 
of this week. We hope the topics of examination in- 
clude the manner of keeping a court room well sup- 
plied with fresh air, without strong drafts and fluctu- 
ations of temperature. So much improvement has 
been made in this respect in late years in, some of our 
court rooms, that we are inclined to think it demon- 
strated that intelligence, skill and incessant attention 
on the part of the court attendants, are a match even 
for the blunders, stupidity and ignorance of which 
architects and builders have been guilty. But there is 
room for improvement in some, if not all of our court 
rooms yet. There are too many valuable lives im- 
paired, and too much bright thinking dulled by foul 
air still.— Exchange. 


How YounG LAWYERS LIVE.—That all depends on 
who and what they are. Rich men’s sons easily get 
into firms and become law clerks, read enough to get 
admitted to the bar, dress well, mingle in good soci- 
ety, and live as high as they can on their allowance 
from the “governor.” Butas arule, with some nota- 
ble exceptions, they rarely become successful practi- 
tioners. They have no stimulus to do hard work, and 
lack the spur to emulation which is born of necessity 
and humble antecedents. It is the sons of poor men 
who become eminent in the lezal profession. Some 
young men will start collecting for commercial houses, 
and, by doing good work (and reading hard in the in- 
tervals), gradually extend their acquaintance and get 
eases. Then they are on the upward road. There isa 
good deal of money in this business. Say three $200 
claims a day at ten per cent. Result $60! Some young 
men after working as clerks on a slim salary, accept 
the position of attorney for some concern. This may 
seem a big thing for a young man, but it isn’t. It kills 
him as alawyer. Another greedily takes the attorney- 
ship of a bank. That shelves him. Another makes a 
specialty of loaning money on chattel mortgages, and 
the dry rot of usury eats into his soul.—Detroit Sun- 
day News. 


A Goop ARGUMENT.—When you hear a lawyer 
complaining of the stupidness of juries, and longing 
for a court of three judges to replace the old trial sys- 
tem, you may set him down as either a dull speaker or 
adry reasoner, and very likely one of the so-called 
deep men whom no one but himself understands; who 
reasons with other mens thoughts, and lacks any form 
of originality. 

He may be a young man of no experience, who uses 
this means to explain his defeat to an anxious client. 
In any event he is either too fresh, or too stale. The 
fresh trial lawyer is very familiar. He calls jurors by 
name and blurts out a question like: Is that the way 
men do business? Is that the way you do at your iron- 
works, Mr. Barnum? Is that the way you contract in 
your foundry, Mr. Wilson? And so on, singling out 
men by name, with insulting presumptions, appealing 
to facts notin evidence, and reasons all irrelevantly, 
until men tire of such nonsense. 

The dry speaker is equally offensive. He enlarges 
a half hour on the duty of a jury, when they know all 
of that beforehand. He draws on his Latin and the 
classics, and relates the exploits of Don Quixote or 
some other worn out hero, and leaves but little of the 
real facts argued. 

What then is good argument? Simply the statement 
of salient factsin words, as simple as Grant used in 
writing, with ingenious illustrations that bring the 
point home to the sense and reason of the jury, and 





robs it of all mystery. It is aclear application of a 
familiar theme, to the one_half obscured in the con- 
flicting stories of a court room, too often shaded by 
the interest of plaintiff or defendant. 

The first impression (in argument) is good but not 
enough—reason follows tothe end. It need not lack 
interest. It should not lack force, above all it .must 
not fail to convince, if it does,it is not a good argument. 

J. W. DONOVAN. 


REPEALING AcTs.—If we had a competent counsel 
to the legislature, or if the judiciary committees 
should employ adequate clerical assistance under suit- 
able instructions, we should not have the burden of 
such vague and laboriously understood repealing 
clauses as every year brings forth—for instance, such 
as that which closed last year’s Mechanics’ Lien Law. 

We are far behind our English friends in this matter. 
The following is a brief specimen of the kind of re- 
pealing acts which the profession there, are favored 
with: 


The acts mentioned in the schedule to this act are 
hereby repeuled tothe extent mentioned in the third 
column of the said schedule, except as to anything here- 
tofore duly done thereunder, and except so far as may 
be necessary for the purpose of supporting and contin- 
uing any proceeding taken, or of prosecuting or punish- 
ing any person for any offense committed before the 
passing of this act. 











SCHEDULE. 

Sessions and Title or Short Extent of 
Chapter. Title. Repeal. 
24 and 25 An act to consolidate and | Section for- 

Vict., c. 100. amend the Statute Law ty-nine. 
of England and Ire- 
land relating to  of- 
fenses against the Per 
son. 
38 and 39 The Offenses against the| The whole 
Vict., c. 94. Person Act, 1875. act. 











and soon. It ought to be made the duty of some in- 
telligent and capable lawyer, well read in our statutory 
system, to annex such a schedule as this to bills which 
it is proposed to pass for the purpose of repealing ex- 
isting statutes.— Daily Register \N. Y.) 


FatR SPECTATORS IN A DIVORCE CouRT. — The 
English ladies, especially of high degree, are not a bit 
squeamish. The London correspondent of the Cana- 
dian Law Journal says apropos of the recent Craw- 
ford-Dilke trial. “But the discomfort of being 
packed like a herring in a barrel, is too much to be 
counterbalanced by the pleasure of hearing a states- 
man’s character ripped up before a bevy of fair and 
titled spectators. Nor is the business of the Divorce 
Court a savory one at the best of times; and perhaps 
it is hardly creditable to English ladies, that on an oc- 
casion of this sort the President of the Probate, Di- 
vorce and Admiralty Division should be inundated 
with petitions for reserved seats. Still the fact re- 
mains that he is so inundated, and that the petitioners 
are for the most part ladies of high degree who do not, 
hesitate to show in the most public manner, their keen 
love for scandal.” 








